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Intent

To increase the pressure on 
U.S. schools to more effectively 
address the concerns of K-12 

students who are being bullied 
and harassed

About This Presentation
• Primary target audience: 

- Plaintiff counsel and special education attorneys

• Additional target audiences
- Attorneys and risk managers who work with 

school districts

- School leaders

About the Presenter
• M.S. Special Education U of Oregon

- Taught students with behavior problems

• J.D. Willamette University
- Practiced in computer law

• Education Technology Consultant
- Implementing Internet in schools



About the Presenter
• Focus on Internet safety

• Wrote first book ever published                    
on cyberbullying
- Realized approach being recommended to 

schools and incorporated into statutes was not 
going to work in the digital age

- Ultimately, the research has documented that 
this approach is also not working generally

Articles and Presentations
• Website with resources 

for schools

• Program for students

• Professional 
presentations

• Articles in magazines 
for school professionals

Intent
• Increase the insight 

of trial attorneys to 
hopefully increase 
successful litigation 
against schools and 
public advocacy on 
behalf of students

• BECAUSE          
there is currently 
insufficient 
pressure on schools 
to ensure they 
effectively address 
the concerns of 
bullying and 
harassment

The Problem



Lack of Effectiveness
• Efforts to reduce bullying and harassment 

over the last decade are having no positive 
impact

CDC’s Youth Risk Behavior Survey

Increased Harassment
• The concerns of students harassment have 

significantly increased

Scaled Back Response Concerning Court Direction
• Analysis that is emerging in federal courts

• Stiles v. Grainger 
County 6th Cir
- Middle school 

- Perceived gay

- 1-1/2 years of daily 
abuse

• S.B. v. Harford 
County 4th Cir
- High school

- Many disabilities

- 3 or more years of 
daily abuse



Of Concern
• Both circuit courts ruled that all a 

principal must do is investigate any 
incident the harassed student bravely 
reported and respond in some manner  
and the school can avoid liability!
- This analysis is not in accord with the statutes, 

regulations, or the leading SCOTUS decisions

Deliberate Indifference
• Further, this level of a school response

- Will not effectively reduce harassment
- Is not in accord with research and professional 

guidance on effective strategies to reduce and 
respond to bullying and harassment

- Is deliberately indifferent to the profound 
harms suffered by students who are harassed!

In Agreement
• National School Board Association (NSBA) 

- Research indicates that creating a supportive 
school climate is the most important step in 
preventing harassment. A school can have 
policies and procedures, but these alone will not 
prevent harassment. This is the kind of good 
preventive work the field needs to help ensure 
that schools provide a safe and welcome 
environment for all students.
‣ Office for Civil Rights publication, Protecting Students, 1999

Overview of Presentation
• Underlying Source of the Problem

• Bullying and Harassment Research Insight

• Case Law

• Civil Rights Regulations and Guidance

• What to Focus on to Make a Case

• Public Education and Advocacy



Underlying 
Source of the 

Problem

Important Question
• Why is it that what schools are doing does 

not appear to be having a positive impact?
- Educators are overwhelmed, underfunded, being 

unfairly blamed for not being able to single-
handedly remedy the harmful impact of poverty

- AND what is required under state laws 
‣ Will not be effective

‣ Is in conflict with other obligations

State Statutes

- Purpose Statement
- Statement of Scope
- Specification of 

Prohibited Conduct
- Enumeration of Specific 

Characteristics
- Development and 

Implementation of LEA 
Policies

- Components of LEA 
Policies

- Review of Local Policies
- Communication Plan
- Training and Prevention 

Education
- Transparency and 

Monitoring
- Statement of Rights to 

Other Legal Recourse
- Model Policy

LEA Policies
• Key Components in LEA Policies

- Definitions

- How students should report bullying

- Investigating and responding to bullying

- Written records

- Sanctions

- Referrals



“Zero Tolerance”
• Schools say “We have zero tolerance to 

bullying”
• Which means they

- Have rules against bullying

- Have a report system and tell students to report

- Investigate and, if appropriate, punish

- Keep records

Research Insight
• The “rules and punishment” based 

approach will not achieve effectiveness in 
reducing harassment and creating a 
positive school climate, it is necessary to
- Fully investigate and implement an intervention 

to address concerns of targets and perpetrators

- Correct aspects of the overall environment that 
are supporting the ongoing harmful conduct

Required Public Reports
• In some states, schools are required to 

make public reports of “bullying incidents”
- Reports of bullying are considered a “black 

mark” on the school, so ...
‣ Staff are told to never label behavior “bullying”

‣ Principals apply strict criteria in line with statutory 
definition of “bullying” 

‣ Most often principals find that incidents are not 
“bullying”

Required Reports

• Address the School-to-Prison Pipeline
- Huge problem of suspensions and expulsions

‣ Especially minority students

- ED and DOJ initiative to pressure schools to 
reduce exclusionary practices

- All schools required to report discipline incidents



Conflicting Expectations

- Tell students to 
report if they are 
bullied

- Investigate and 
discipline those   
who bully

- Don’t suspend 
students

- If it is “bullying,”  
make a public report 
that will reflect badly 
on the school

• Schools face conflicting expectations

So We Are Getting This

New York

Telling or Tattling
• Students also receive mixed messages

Due Process Concerns
• Students accused of 

violating the 
disciplinary code 
have significant due 
process rights 

• Far easier to sue a 
school for violation 
of due process than 
for harassment

• Creates disincentive to determine 
an incident is a violation of the 
disciplinary code without clear, 
objective, independent evidence



End Result
• Most principals appear to rely on a strict 

interpretation of the statutory definition 
- Many incidents are not, in and of themselves, 

significantly aggressive
- Targeted students or parents often fail to 

document and report all required elements
- Staff did not see or interpret correctly
- So principals can easily avoid creating a report 

of  a violation of the disciplinary code

Bullying v Harassment
• Many principals appear to assess reports  

of harassment solely in the context of  a 
violation of their disciplinary code
- They ask: Did student’s behavior violate terms  

of the disciplinary code and can we suspend?

- They are not asking: Is this targeted student (or 
students) experiencing a hostile environment?

Reminder
• State statutes and district policies do not 

obviate requirements to be in compliance 
with federal civil rights laws
- Which require that schools engage in diligent 

actions to effectively respond  to the specific 
incidents AND actions to correct the hostile 
environment

- Which is what research also indicates is necessary

Bullying and 
Harassment 

Research Insight



Definitions
• “Bullying”

- Severe, persistent, or pervasive hurtful acts that 
have caused distress that is resulting in an 
interference with the targeted student’s ability to 
fully participate in learning or school activities

• “Harassment” 
- “Bullying” that is grounded in the targeted 

student’s protected class status  

Well Documented Harms
• Significant life-

long health 
consequences 
- Traumatic distress

- Depression

- Anxiety

- Suicidal ideation

• Loss of access to 
education
- Less engaged in 

school

- Chronically absent 

- Grades and test 
scores decline

- Drop-out

Ineffective Approaches
• Despite almost four decades of research on 

bullying, ranging from prevalence studies, 
etiological investigations, and systematic 
reviews and evaluations of prevention and 
intervention programs, the evidence 
indicates that current “bullying 
prevention” approaches are only 
marginally helpful.

One Source of the Problem
• 2016 National Research Council Report

There is a stereotype held by the general 
public about individuals who bully. 

This stereotype casts children and youth who 
bully others as being high on psychopathology, 
low on social skills, and possessing few assets 
and competencies that the peer group values.



Primary Source
• Most youth who bully others ...

considerable power … high-status ... 
popular … socially skilled … leaders …  
high on assets and competencies …             
low on psychopathology …  attractive … 
good athletes … use aggression 
instrumentally to achieve and maintain 
hegemony

Ethological Based                   

• Deviant • Rivals or 
coupling

Two Targets

• Because “leadership” students are the primary 
source of bullying, principals may be inclined 
to look the other way 

 

Retaliation
• Bullied or harassed students may retaliate 

- An effort to get the hurtful incidents to stop

- Positive social messages about appropriateness 
of retaliation

- Frustration because interventions by staff or 
leadership are not effective

- A predictable consequence of traumatic distress

Retaliation
• The fact that a harassed student engaged in 

retaliation does not take away the fact that 
this student is experiencing harassment
- Retaliation is a predictable response to an 

inadequate response and deliberate indifference 
by the school

- Over 70% of school shooters reported they had 
been relentlessly bullied!



Authoritarian
• When school staff use authoritarian 

practices to address student misbehavior, 
these result in an increase in aggression
- Use of authoritative power over students 

reinforces the idea that those who have power 
are able to dominate others 

- Authoritarian approaches model bullying 
behavior!

Staff Helpfulness
• Students overwhelmingly believe teachers

- Ignore or do not recognize hurtful activities

- Are not prepared to intervene if asked

- Are incapable of doing anything effective

Where Bullying Occurs
• Highest reported prevalence 

rates of bullying occurred in 
classroom, hallways, and 
lunchroom
- Places where staff are expected 

to supervise

- The failure of staff to intervene 
increased distress

Staff v Student Perspectives

0%

23%

45%

68%

90%

Have effective strategies Not doing enough



Staff v Student Perspectives

0%

15%

30%

45%

60%

Staff make things worse when they intervene

Staff v Student Perspectives

0%

25%

50%

75%

100%

Will intervene Saw and did nothing

Targeted Students
• More Vulnerable students reported staff 

was present at a significant recent hurtful 
incident 65% of the time and ...
- 13% Things got better 
- 47% Things stayed same 
- 40% Things got worse

Not the Fault of Teachers

• Needed:
- School-wide approach to restorative practices

- Staff development and student instruction



“Tell an Adult”
• National Crime 

Victimization Study 
School Crimes 
Supplement found that 
only 43% of students 
bullied at school told 
school staff

“Tell an Adult”
• Studies reveal reasons students do not tell

- Nothing was ever done and therefore it was a waste of 
time to report.

- Fear of being accused of “tattling” 

- Belief that school staff would make it worse

- Did not trust staff to keep secrets in confidence

- Might not be believed 

- Telling might result in retaliation

Does “Tell an Adult” Work?

-

0%

20.0%

40.0%

60.0%

80.0%

Grade 5 Grades 6 to 8 Grades 9 to 12

Did not tell Told and got better
Told and stayed same Told and got worse

Students who were bullied and distressed

Youth Voice 
Project

Did You Tell Staff?
• Only 36% of More Vulnerable students 

told a staff member about a recent 
significant hurtful incident and ...
- 30% Things got better
- 45% Things stayed same
- 25% Things got worse



Overall Effectiveness
• 64% did not tell a 

school staff member
- 11% told and things   

got better

- 16% told and things 
stayed the same

- 9% told and things   
got worse

0

17.50

35.00

52.50

70.00

Did Not Tell
Told and Got Better
Told and Stayed Same
Told and Got Worse

Why Did Not Tell
• Reasons given

- Did not think a school staff member would do 
anything to help

- Thought that a school staff member might make 
things worse

- Thought I would be blamed
- I probably deserved it
- The student being hurtful would likely have 

retaliated

Apparent Effectiveness

Effectiveness of the 
approach districts 

argue is NOT 
deliberately 
indifferent 

About 10%

Challenge
• Many incidents are minor and verbal

• Cumulative effect causes the harm

• Incidents are not detected by staff and are 
not reported

• Staff not alerted to larger-picture problem



Litigation Challenge
• Students and parents do not know the 

importance of 
- Documentation of incidents

- Documentation of school response and 
outcomes

- Taking concerns to a higher level

• So when the situation gets to an attorney 
there is a lack of evidence problem

School Defenses
• Schools will defend: 

- “Every time he/she reported, we investigated 
and responded”
‣ We were not deliberately indifferent

- “If the student had only reported, we would  
have responded and made things better”
‣ We lacked knowledge

Moral Disengagement
• Moral Disengagement interferes with 

restoration efforts
- Mechanism by which those who engage in 

wrong doing seek to rationalize their actions to 
preserve their perspective that they are ethical

- Students who are hurtful do this

- So do school staff and principals who fail to 
effectively intervene or correct a hostile 
environment

Recognize Excuses

Spin It

Deny Personal 
Responsibility

Blame 
the 

Other

Deny the 
Harm



School Rationalizations
• Spin it

- “Kids will be kids.” “It was just locker room talk.”                
“The student was just making a bad choice.”                

• Deny personal responsibility
- “Every time your child reported, I investigated 

and responded.” “He said, she said, nothing we 
can do.” “This doesn’t meet our definition of 
bullying.”  “Off-campus, not our job.”

School Rationalizations
• Deny the harm

- “Your child is overreacting.” “What happened 
was not that bad.” “Things like this happen all 
the time.” “No big deal.”

• Blame the victim
- “If your child would just stop doing ___, this 

would not happen.” “Your child just needs to 
become stronger.” “Your child provoked it.”

Zero Tolerance
• Exclusion through suspension or expulsion 

is NOT effective intervention!
- Does not get to the root cause

- Does not effectively hold students accountable to 
remedy the harm

- Often leads to retaliation

- Will not be imposed on socially powerful students

Staff Bullying
• A pattern of conduct, rooted 

in a power differential, that 
threatens, harms, humiliates, 
induces fear, or causes 
students substantial 
emotional distress



Staff Bullying
• Usually no negative consequences for staff

• Students bullied or denigrated by staff are 
- Vulnerable and devalued

- Unable to stand up for themselves

- Not defended by others

- Also become targeted by peers

Staff Bullying
• Research identified targets of staff bullying

- Minority sexual orientation or identity

- Weight problems

- Disabilities

- Minority religion

- Minority race or national origin

A student was 
also hurtful to 

them

“Ever” 
witnessed 
staff being 

hurtful

“Never” 
witnessed 
staff being 

hurtful 

Also witnessed 
students be 

hurtful

Also was 
hurtful

42% of students had witnessed staff be hurtful! Conclusion
• The defense that every time the harassed 

student reported, the principal responded 
ignores clear evidence ...
- Many harassment incidents are witnessed by 

staff who do not respond effectively

- Most students do not report 

- Reporting often does not resolve the problem

- Staff also may be hurtful to students



Conclusion
• And this is just in 

relation to 
responding to 
specific hurtful 
situations

• Under civil rights 
laws, it is also 
necessary to 
correct the hostile 
environment that 
appears to be 
supporting such 
harassment

Case Law

Civil Rights Violations
• Public school districts violate federal civil 

rights laws when discriminatory 
harassment based on race, color, national 
origin, sex, or disability is sufficiently 
serious to create a hostile environment, 
and school staff encourage, tolerate, do not 
adequately address, or ignore such 
harassment

Civil Rights Laws
• Title IX of the Education Amendments

- Sexual harassment, including gender stereotyping

• Title VI of the Civil Rights Act
- Race and national origin, religion if grounded in 

national origin

•  Section 504 of the Rehabilitation Act 

• The Americans with Disabilities Act



SCOTUS Basis
• Gebser v. Lago 

Vista Indep. 
School Dist. 
- Sexual assault of 

student by a staff 
member

• Davis v. Monroe 
County 
- Sexual assault of 

student by a 
student

• Both Title IX, but standards have been 
applied to the other civil rights laws

Gebser (1998)
• A school district cannot be held liable for 

teacher-on-student sexual harassment 
unless it had actual knowledge of the 
harassment and was deliberately 
indifferent 

Gebser Knowledge Issue
• Knowledge by a school official who has 

authority to institute corrective measures 
on the district's behalf
- Knowledge can be actual notice or actual 

knowledge of a significant risk

- It is not necessary that the victim reports

- Teachers assumed to have the authority to 
institute corrective measures in some situations

Davis (1999)
• Schools can be held financially liable if 

they are deliberately indifferent to known 
acts of student-on-student harassment and 
the harasser is under the school’s authority 
so long as the harassment is so severe, 
pervasive, and objectionably offensive that 
it can be said to deprive the victims of 
access to the educational opportunities or 
benefits provided by the school



Davis
• The deliberate indifference must, at a 

minimum, cause students to undergo 
harassment or make them liable or 
vulnerable to it
- Only where the school's response to the 

harassment or lack thereof is clearly 
unreasonable in light of the known 
circumstances

Davis
• Focus was not on discipline 

- (D)oes not mean that recipients can avoid 
liability only by purging their schools of 
actionable peer harassment or that 
administrators must engage in particular 
disciplinary action.

- (C)ourts should refrain from second guessing 
the disciplinary decisions made by school 
administrators 

Davis
• Focus was on the systemic issues

- By limiting private damages actions to cases 
having a systemic effect on educational 
programs or activities, we reconcile the 
general principle that Title IX prohibits 
official indifference to known peer sexual 
harassment with the practical realities of 
responding to student behavior, realities that 
Congress could not have meant to be ignored.

Davis
• In Davis, the Court reiterated many times 

that the issue is not the hurtful behavior of 
individual students

• Rather the focus was on the overall hostile 
environment 
- The systemic effect on the targeted student’s 

ability to access educational programs or 
activities



Davis Progeny
• Which is why it makes no sense 

whatsoever for the cases now to focus on 
how the principal handled specific more 
major incidents that were reported
- Civil rights regulations focus: Response to the 

specific incidents and correction of the hostile 
environment

- Davis focus: Systemic concerns

Harassment
• Is the focus on harmful acts or impact?

- The harassment is so severe, pervasive, and 
objectionably offensive that it can be said to 
deprive the victims of access to the educational 
opportunities or benefits provided by the school

• The focus clearly is on the harmful impact
- Do not get caught in an argument of the 

harmfulness of specific incidents, focus on the 
overall harmful impact

NSBA Amicus Arguments
• NSBA consistently argues that the courts 

should not second guess any decision 
made by school officials

• SCOTUS said: 
- Courts should refrain from second guessing the 

disciplinary decisions made by school 
administrators 

NSBA Amicus Argument
• The NSBA consistently argues 

- Davis liability standard sets an intentionally high bar 
that should not be lowered and replaced by agency 
guidance or varying “expert” opinions on proper 
investigations or interventions. Plaintiff is attempting 
to steer this Court toward a professional negligence 
standard, as measured against OCR‘s enforcement 
guidance, as well as the testimony of “experts.”



Supporting Evidence
• In Davis, SCOTUS specifically took note of

- Professional guidance provided to school 
administrators and attorneys by the National 
School Board Association (NSBA)

- OCR regulations for Title IX and Title VI

• Professional guidance and OCR 
regulations are totally relevant to the 
question of deliberate indifference!!!

Incident Questions
• Did staff and/or principal have knowledge 

that harassment incidents were occurring 
based on witness or report?

• Did the staff and/or principal intervene in 
the specific incidents that were witnessed 
or reported in an effective manner?
- Did they follow-up and, if not effective, were 

further intervention efforts undertaken?

Analysis
• If ALL the staff or principal did was 

respond in some manner to the specific 
incidents witnessed or reported and did 
not evaluate the effectiveness, this should 
be considered clearly unreasonable and 
evidence of deliberate indifference to the 
necessity of remedying the specific 
incident(s)

Environment Questions
• Did the principal have knowledge that a 

hostile environment existed that was 
supporting the ongoing harassment of a 
student or group of students?

• Did the principal engage in specific actions 
to correct the hostile environment?

• Did the principal evaluate the effectiveness 
of those actions and make corrections?



Analysis
• If ALL the principal did was respond to 

the specific incidents witnessed or 
reported by the student and nothing more 
this should be considered clearly 
unreasonable and evidence of deliberate 
indifference to the hostile environment 
factors that were supporting the ongoing 
harassment

Vance v. Spencer Cnty
Although no particular response is required, and 
although the school district is not required to eradicate 
all sexual harassment, the school district must respond 
and must do so reasonably in light of the known 
circumstances. Thus, where a school district has 
knowledge that its remedial action is inadequate and 
ineffective, it is required to take reasonable action in light 
of those circumstances to eliminate the behavior. Where 
a school district has actual knowledge that its efforts to 
remediate are ineffective, and it continues to use those 
same methods to no avail, such district has failed to act 
reasonably in light of the known circumstances.

Patterson v. Hudson
• Circuit Court determined that the student-

on-student harassment had occurred over 
years and the school had repeatedly used 
the same ineffective method to address it, 
which could have led a jury to find to be 
deliberate indifference
- Jury returned verdict for plaintiff



Patterson v. Hudson
• District Court set aside verdict stating

- In the instant case, the Court finds that the 
uncontroverted evidence is that Defendant's 
teachers and administrators responded to each 
and every incident of harassment of which they 
had notice

• Emergence of the erroneous “if the school 
responded to every student report, this is 
not deliberate indifference” analysis

Zeno v. Pine Plains
• District argued

- (T)hat its disciplinary response could not constitute 
deliberate indifference because it immediately 
suspended nearly every student who was identified as 
harassing Anthony. In addition, it contacted students' 
parents or withdrew privileges.

• Jury found for the student

Zeno v. Pine Plains
• Circuit Court held

- Responses that are not reasonably calculated to end 
harassment are inadequate. ... The jury could have 
found and apparently did find that the District's 
remedial response was inadequate -- and deliberately 
indifferent -- in at least three respects

‣ Delayed implementing non-disciplinary remedial 
action

‣ Remedial actions little more than half-hearted
‣ Ignored signals that more was needed

Stiles and S.B.
• Students were being harassed daily, but often did 

not report

• Clear evidence of hostile environment of which 
the principals clearly had knowledge

• But the courts determined that because the 
principals investigated the reported incidents, 
the schools were not deliberately indifferent 

• THIS IS SO WRONG!



Making This Clear!
• If a hostile environment exists, no amount 

of intervention with individual hurtful 
students will stop the pervasive and 
persistent harassment. The school has 
control over both the harassers and the 
environment which is supporting the 
harassment. Unless and until the school 
addresses the nature of the hostile 
environment, the harassment will persist. 

Concerted Effort
• Current situation will require a concerted 

effort by plaintiff attorneys to correct 
- Establish the ineffectiveness of school responses 

and failure to correct hostile environment

- Emphasize that OCR regulations require focus 
on incidents and hostile environment
‣ Which is fully supported by professional guidance

Students With Disabilities
• Huge barrier has been rulings that it was 

necessary to exhaust administrative 
remedies under IDEA before suing for 
damages for harassment
- A substantial barrier in discriminatory 

harassment cases for students with disabilities

- Barrier was not present in discriminatory 
harassment cases based on race or sex

Fry v Napolean 
• SCOTUS, February 2017 

- Exhaustion of the IDEA’s administrative 
procedures is unnecessary where the gravamen 
of the plaintiff’s suit is something other than the 
denial of the IDEA’s core guarantee of a (Free 
and Appropriate Public Education).

- IDEA does not provide money damages for 
discriminatory harassment!!!



Civil Rights 
Regulations 

and 
Guidance

Historical OCR Guidance
• Racial Incidents and Harassment Against Students 

at Educational Institutions (1994)

• Protecting Students from Harassment and Hate 
Crime: A Guide for Schools (1999)

• Dear Colleague Letter (DCL) Prohibiting Disability 
Harassment (2000)

• Sexual Harassment Guidance: Harassment of 
Students by School Employees, Other Students, or 
Third Parties (2001)

Title VI Racial
• Racial Incidents and Harassment Against 

Students at Educational Institutions (1994)
- Key issues are Notice and Response

Notice Issue
• For OCR agency enforcement, “notice” is 

“knew or should have known”

• For liability under Gebser and Davis, 
“knowledge” is necessary
- Under Gebser, knowledge can be actual notice  

or actual knowledge of a significant risk



“Notice”
• How schools may receive notice 

- A student may have filed a grievance or 
complained to a teacher 

- A student, parent, or other individual may have 
contacted other appropriate personnel

- A responsible employee of the institution may 
have witnessed the harassment

- Indirectly from a member of the community

Required Response
• The appropriate response to a racially hostile 

environment must be tailored to redress fully the 
specific problems experienced at the institution 
as a result of the harassment. 

• In addition, the responsive action must be 
reasonably calculated to prevent recurrence and 
ensure that participants are not restricted in 
their participation or benefits as a result of a 
racially hostile environment created by students 
or non-employees.

Required Response
• Duty to Take Reasonable Steps to End 

Harassment
- Once a recipient has notice of a racially hostile 

environment, it has a duty to take reasonable 
steps to eliminate it. If it fails to respond 
adequately to the hostile environment, then the 
recipient may be found to have violated title VI.

Required Response
• Response or Remedy Should Redress 

Actual Problems
- The appropriate response or remedy for a hostile 

environment should be tailored to redress the 
specific problems experienced at the institution. 



Required Response
• Response Must Reasonably Attempt to 

Prevent Recurrence
- The responsive action taken by a recipient must 

be reasonably calculated to prevent recurrence 
and ensure that individuals are not restricted in 
their participation or benefits as a result of a 
racially hostile environment created by students 
or non-employees.

Protecting Students
• Protecting Students from Harassment and 

Hate Crime: A Guide for Schools (1999)
- Document written by OCR in conjunction with 

National Association of Attorneys General

- Guidance provided to schools around the time 
of Davis

- Now out-of-date on a number of issues (LGBT)

Protecting Students
• Develop district’s written anti-harassment policy

• Identify and respond to incidents of harassment 
by students or staff

• Formal complaint/grievance procedures

• Create a school climate that supports diversity

• Address hate crimes and conflicts

Protecting Students
• By themselves, written anti-harassment policies and 

complaint procedures will not stop or prevent harassment. 
Bona fide efforts to eliminate harassment from the school’s 
programs and activities require planning, coordination, 
training, accountability, and supervision. Broader educational 
efforts are typically necessary to establish an environment that 
respects individual differences and promotes appreciation of 
racial and cultural diversity. Instructional and student activity 
programs provide schools with the opportunity to heighten 
students’ awareness of the dangers of prejudice and 
harassment, ameliorate antagonisms or fears, counteract 
stereotypes, enrich student relationships, and prepare students 
to be positive participants in a diverse adult society.



Protecting Students
• Endorsed by National School Board 

Association (NSBA), stating
- Research indicates that creating a supportive 

school climate is the most important step in 
preventing harassment. A school can have 
policies and procedures, but these alone will not 
prevent harassment. This is the kind of good 
preventive work the field needs to help ensure 
that schools provide a safe and welcome 
environment for all students.

Disability §504 and ADA
• Dear Colleague Letter (DCL) Prohibiting 

Disability Harassment (2000)
- The responsibility to respond to disability 

harassment, when it does occur, includes taking 
prompt and effective action to end the 
harassment and prevent it from recurring and, 
where appropriate, remedying the effects on the 
student who was harassed.

Required Response
• Creating a campus environment that is aware of 

disability concerns and sensitive to disability harassment; 
weaving these issues into the curriculum or programs 
outside the classroom.

• Encouraging parents, students, employees, and 
community members to discuss disability harassment 
and to report it when they become aware of it.

• Widely publicizing anti-harassment statements and 
procedures for handling discrimination complaints...

Required Response
• Providing appropriate, up-to-date, and timely training for 

staff and students to recognize and handle harassment.

• Counseling both person(s) who have been harmed by 
harassment and person(s) who have been responsible for 
the harassment of others.

• Implementing monitoring programs to follow up on 
resolved issues of disability harassment.

• Regularly assessing and, as appropriate, modifying 
existing disability harassment policies and procedures for 
addressing the issue, to ensure effectiveness.



Title IX Sexual
• Sexual Harassment Guidance: Harassment 

of Students by School Employees, Other 
Students, or Third Parties (2001)
- Includes gender role stereotyping, which 

includes sexual orientation and identity

“Notice”
• How schools may receive notice 

- A student may have filed a grievance or 
complained to a teacher 

- A student, parent, or other individual may have 
contacted other appropriate personnel

- A responsible employee of the institution may 
have witnessed the harassment

- Indirectly from a member of the community

Required Response
• Prompt, thorough, impartial investigation.

• Interim safety measures during investigation. 

• Reasonable, timely, age appropriate, and effective 
corrective action, including steps tailored to the specific 
situation ... 

• Steps should also be taken to eliminate any hostile 
environment that has been created … training, 
restoration, dissemination of information, new policy 
statements, other steps

Required Response
• Provide other services to the student who was harassed if 

necessary to address the effects of the harassment on that 
student.

• Take steps to prevent any further harassment and to 
prevent any retaliation.

• Depending on how widespread the harassment was and  
whether there have been any prior incidents, the school 
may need to provide training for the larger school 
community to ensure that students, parents, and teachers 
can recognize harassment if it recurs and know how to 
respond.



Defense Argument
• Arguing that to avoid liability it is only 

necessary that the principal respond to the 
incidents reported by the harassed student 
is totally out of accord with these civil 
rights regulations

In Sum
• When a hostile environment is known to 

exist, comprehensive actions are necessary 
to remedy the concerns
- Merely investigating and responding to the 

incidents reported by the victim is clearly 
irresponsible and deliberately indifferent

- As NSBA clearly stated: Research indicates that 
creating a supportive school climate is the most 
important step in preventing harassment.

Recent OCR+ Guidance
• OCR DCL Bullying and Harassment (2010)
• Anoka-Hennepin Consent Decree (2012)
• OSERS and OCR DCLs Students with 

Disabilities (2013 and 2014)

Bullying That Is Harassment
• 2010 OCR DCL addressed the intersection 

between bullying and discriminatory 
harassment
- Made it clear that to avoid an adverse agency 

action, schools must not only intervene in 
reported incidents, they must engage in 
comprehensive efforts to change the hostile 
environment that underlies such incidents

- Totally in accord with prior regulations



NSBA Arguments
• The NSBA argued against this DCL in a 

letter to OCR
- OCR was trying to establish a “negligence” 

standard
‣ Agency standard: “knew or should have known”

‣ Liability standard: “actual notice or actual 
knowledge of a significant risk”

- OCR properly used agency standard in the DCL

NSBA Amicus Arguments
• Based on this exchange, NSBA now argues 

- OCR was trying to create a “negligence” 
standard in this DCL

- Therefore, it is entirely inappropriate for courts 
to rely on any OCR regulations or guidance 

- Especially arguing against the position that in 
addition to responding to individual incidents, 
the school must also correct the hostile 
environment

A-H Consent Decree
• Anoka-Hennepin District entered into a 

consent decree with OCR and DOJ (2012)
- OCR indicated its intent that the consent decree 

“become a model for other school districts”

- Excellent illustration of actions deemed 
necessary to address a hostile environment
‣ Read in conjunction with prior regulations and 

DCLs, especially Protecting Students

Students with Disabilities
• 2013 OSERS DCL responsibilities of 

schools under IDEA with respect to the 
bullying of or by students with disabilities

• 2014 OCR DCL the same responsibilities 
under Section 504 and ADA
- Required if student with disabilities is being 

bullied or engaging in bullying this must be 
addressed in an IEP or 504 meeting



Address in IEP/504
• Both IDEA and Section 504 require a 

student with disabilities receive a Free 
Appropriate Public Education (FAPE)
- Being harassed can interfere with FAPE

• Complicated issues that will be addressed 
in another presentation

In Sum
• OCR guidance provides comprehensive 

insight into the requirements necessary to 
effectively intervene in specific situations 
and correct a hostile environment 
- The analysis in decisions such as Stiles and S.B. 

essentially ignores decades of guidance that is 
well grounded in research

Make a 
Case

Cause of Action
• Student is a member of, or perceived to be 

a member of, a protected class under 
federal statutes and the hurtful behavior is 
associated with the student’s protected 
class status, or perception thereof 

• The school has actual knowledge of the 
harassment



Cause of Action
• The student or students engaging in the 

harassment are under the school’s 
authority

• The harassment is so severe, pervasive, and 
objectionably offensive that it is depriving 
the student of access to the educational 
opportunities or benefits provided by the 
school

Cause of Action
• The school has been deliberately 

indifferent to this harassment

Protected Class
• Plaintiff is, or is perceived to be, a member 

of a protected class
- Includes gender role stereotyping

- Includes religion, if based on national origin

- Unfortunately, obesity is not currently 
considered a protected class
‣ AMA has indicated obesity is a disease, so it could 

be argued that this is a medical disability

Knowledge ~ Who?
• An official of the school district who at a 

minimum has authority to institute 
corrective measures on the district's behalf



Authority to Correct
• Who has authority to correct witnessed or 

reported specific incidents of student 
harassment of student?
- Principals

- Any staff member who is deemed to have 
authority to tell misbehaving students to stop 
‣ Check provisions of statute and policy, trainings, 

other expectations

Authority to Correct
• Who has authority to correct witnessed or 

reported specific incidents of staff 
harassment of student?
- Principals

Authority to Correct
• Who has authority correct a hostile 

environment?
- Principals

• Must student report? No
- Davis did not focus on the knowledge factor 

because the principal had actual notice

- Gebser line of cases establish actual notice or 
actual knowledge of a significant risk and that it 
is not necessary that the target report

- OCR regulations indicate there are a variety of 
ways educators could receive notice

Knowledge ~ Of What?



• Avoid mistaken idea that the case should 
focus only on incidents reported by student
- Many incidents are witnessed by staff who have 

the authority to intervene

- Principals should be deemed to have knowledge 
of the existence of a hostile environment if there 
have been repeated reported or witnessed 
incidents of harassment of student(s)

What Knowledge Evidence Challenge
• Students and parents often fail to 

effectively document incidents

• They often do not report, especially the 
minor incidents

• Greater education of students and parents 
is clearly necessary!

Staff Witness
• Did any staff who witnessed an incident 

intervene and report?
- If staff witnesses harassment and does not 

intervene this communicates acceptance of 
harassment to other students, which contributes 
to a hostile environment

- Under OCR guidelines, staff are required to 
intervene and report harassment

Staff Witness
• Investigate situations when staff witnessed

- What directives on response obligations been 
communicated to staff? 

- Did staff receive training on how to intervene and 
the requirement to report?

- If staff was likely present, did principal ask student 
about the staff response?

- If staff was present and did not intervene 
effectively, did principal correct?



Staff Failure to Intervene
• Failure of staff who witness incidents to 

intervene should be considered deliberate 
indifference

• Failure of principal to investigate the 
failure of staff to intervene and to institute 
corrective actions should be considered 
deliberate indifference

Staff Harassment
• Were there any incidents where staff also 

engaged in harassment or responded to 
harassment in a manner that appeared to 
encourage harassment by students? 

Staff Harassment
• Staff harassment of students

- Gebser line of cases involved staff sexual assault, 
not other forms of discriminatory harassment 

- Key issue will be knowledge of school leadership 
‣ Actual notice or knowledge of substantial risk

- Did parent or student report staff harassment or 
were there other indicators of staff harassment? 

Authority over Harasser
• Not an issue with in-school harassment

• New issue related to digital harassment
- If off-campus, school could argue that it did not 

have authority

- But schools do have authority to respond to off-
campus incidents that have or could cause a 
substantial disruption at school

- Generally closely related in-school harassment



Harm
• Harassment is so severe, pervasive, and 

objectionably offensive that it can be said 
to deprive the victims of access to the 
educational opportunities or benefits 
provided by the school

Defenses
• The hurtful acts were not “severe, 

pervasive, and objectionably offensive” this 
was just “kids being kids”
- The proper question is whether the cumulative 

harmful acts were depriving the target of access 
to education

- Recall moral disengagement

Defenses
• The reported harmful acts were not 

sufficiently severe to justify a disciplinary 
response
- Whether or not the principal can discipline is 

NOT the issue!

- The intent of civil rights laws is to protect 
students’ rights to receive an education so the 
focus must be on the harmful impact

Emotional Harm
• Evidence

- Plaintiff’s doctor and counselor

- Expert who can present and testify regarding  
the research findings on the extensive, long 
lasting harm of this form of trauma



Educational Harm
• Fully document times that plaintiff 

suffered a loss of right to receive education
- School refusal 

- Absence due to psychosomatic illness

- Present but upset and unable to focus

- Lower grades or decline in grades

- Other missed opportunities

Deliberate Indifference
• Focus on school responses

- Investigation and intervention in specific 
incidents/situations

- Comprehensive corrective actions of the hostile 
environment

No Second Guessing
• From Davis and absolutely correct!

- (C)ourts should refrain from second guessing 
the disciplinary decisions made by school 
administrators

- But it is entirely appropriate for the court to 
consider whether the investigation by the 
principal covered all important aspects 

- And whether there was essential follow-up to 
determine effectiveness in resolution

Specific Incidents
• Did the principal take necessary steps to 

properly investigate and intervene?
- Was response limited to an assessment of 

whether or not discipline could be imposed?

- Did the principal ask about other incidents?

- Did principal ask about presence and response 
of any staff and engage in corrective actions, if 
necessary?



Specific Incidents
- Was the investigation sufficient to determine 

relationship challenges of target and perpetrator?

- Did the investigation lead to intervention to 
provide ongoing support to the target and 
perpetrator, as necessary?

- If students with disabilities, was IEP or 504 
meeting held and concerns effectively addressed?

- Did the principal periodically follow-up with the 
target to determine effectiveness?

Hostile Environment
• At what point should the principal be 

considered to have knowledge that a 
hostile environment exists? 
- Evidence of a repeated pattern of harassment 

incidents is sufficient to establish actual notice of 
substantial risk that a hostile environment exists
‣ Specific reports or witnessing of incidents

‣ Interventions have not resulted in meaningful 
cessation of incidents

Agree with NSBA Argument
• School officials need leeway to exercise 

educational discretion in determining whether 
an incident of bullying or harassment is isolated, 
is related to school climate issues, is a result of 
trending societal pressures in the community, or 
is related to other indicia of which only a school 
official can be aware. School size, student 
experiences and relationships, socio-economic 
realities, and community dynamics and history 
may all play a role.

No Second Guessing
• The court also should NOT second-guess 

specific actions taken by the school

• The court should review the adequacy of 
the process that was followed
- Team approach, assessment, research-based 

strategies, whether there was an evaluation of 
efforts undertaken, and additional corrective 
actions, if problems persisted



NSBA Amicus Argument
• Outlines many appropriate actions school 

should take when it is clear that its 
interventions in specific incidents are not 
have a positive impact in stopping the 
ongoing harm
- When there was zero evidence in the particular 

cases that the school ever engaged in these 
corrective actions!

Correct Hostile Environment
• Excellent resources to evaluate the 

appropriateness of school response are
- Protecting Students from Harassment and Hate 

Crime: A Guide for Schools (1999)

- Anoka-Hennepin Consent Decree (2012)

- “Boilerplate” argument from NSBA Amicus 
Briefs

Example
• Increasing the cultural competence of staff 

and students is an advisable intervention 
to improve a hostile environment
- How the school does this should be considered a 

decision made by the school

- Assessing whether the school created a team to 
assess and address cultural competence and 
evaluated the effectiveness and made necessary 
corrections is reasonable inquiry

Hostile Environment
• The following slides will outline what 

schools commonly recommended steps to 
correct a hostile environment in any 
situation where there has been ongoing 
harassment of a student or students



Key Important Steps
• Engage a team of staff members

• Assess extent of concerns through survey 
of all students and focus groups of 
harassed students

• Identify corrective strategies that have a 
likelihood of success
- Grounded in research and related to concerns 

identified through assessment

Key Important Steps
• Research-supported corrective strategies

- Involve students in leadership activities to 
improve overall climate

- Implement social emotional learning and 
cultural competence initiatives for students and 
staff

- Provide effective incident response training for 
all staff

Key Important Steps
- Use research-based approach to address 

challenges of target(s) and perpetrator(s)

- Ensure IEP/504 process is followed and effective 
Functional Skills and Supplemental Supports are 
provided for students with disabilities

- Implement strategies to increase positive peer 
intervention

- Improve interventions through the use of  
restorative practices

Key Important Steps
• Ensure continuous improvement

- Engage school team in routine assessment of 
effectiveness of school climate improvement 
efforts 

- Make corrections or additions, as necessary



Key Questions for Court
• Did the school ...

- Implement a team approach to correct hostile 
environment?

- Engage in effective assessment of the concerns?
- Identify research-based strategies to implement?
- Implement the strategies?
- Assess the effectiveness of their efforts?
- Correct strategies, if necessary, based on assessment?

Deliberate Indifference
• If a hostile environment exists and the 

school failed to engage in these kinds of 
comprehensive correction actions, this is 
clearly unreasonable in light of the known 
circumstances and should be considered to 
constitute deliberate indifference!

Encouraging Settlement
• Ideally, these cases can be quickly settled

- Adequate compensation to remedy the harms 
suffered by the plaintiff

- An agreement that the school and district will 
engage in comprehensive actions necessary to 
create a positive school climate that welcomes 
and supports all students

Public Education 
and Advocacy



State Trial Lawyers
• Call on state trial lawyers associations to 

take on this issue through public 
education and advocacy
- Parent education

- Student education

- Work with local districts

- Advocacy at a state level

The Challenge
• Most hostile environment situations 

involve ongoing denigration which school 
staff dismiss as 
- “Kids being kids”

- “What happens in life”

• Incidents, even if witnessed or reported, 
are not documented which makes proving 
cases in court very difficult

Parent Need to Know
• Protections their child deserves

• How to effectively
- Talk with their child about concerns

‣ Getting information and providing support

- Document and instruct their older child to 
document incidents

- Engage their child’s pediatrician in effort

Parent Need to Know
- Approach the principal in a way that will 

hopefully lead to a positive response 

- Fully document approach to the school, 
including what principal said and promises 
made by the principal
‣ Follow-up documentation of meetings is essential!

- Take the concern to a higher level if the problem 
continues



Parent Need to Know
• Ineffectiveness of punitive discipline

- Far too often, the demand of parents is for 
punishment of “the bully” (student or staff)

- Punishing those who are hurtful will not stop 
their hurtful behavior

- Students or staff who are hurtful must be held 
accountable for remedying the harm and 
stopping their hurtful behavior

Parent Need to Know
• Hurtful behavior will not stop unless and 

until the school engages in efforts to 
correct the hostile environment
- Assessment through surveys and focus groups

- Student voice and leadership

- Staff development

- Social skills and cultural inclusion instruction

- Evaluation

Student Need to Know
• Protections they deserve

• How to effectively
- Document what happened to them in writing or 

selfie video
‣ What happened, who was present, how staff 

responded, what the outcome was

- Provide report to parent or school

- Document any response of school and outcome



Student Need to Know
• Self-care and personal empowerment 

strategies

• If they have sufficient personal power 
(which they may not), strategies to engage 
with kind and compassionate students to 
generate student voice to encourage 
positive change

Local Districts
• Highest priority is student survey for 

assessment
- Overall school climate

- Incident rates of having someone be hurtful, 
being hurtful, witnessing students be hurtful, 
witnessing staff be hurtful

- Effectiveness of staff response when witness

- Effectiveness of staff response when report

Local Districts
• Insist on 

- Establishment of district/school leadership 
teams to develop a plan for positive change
‣ Social emotional learning and cultural inclusion
‣ Staff development
‣ Engagement of student voice and leadership!
‣ Restorative practices

- Ongoing survey measurement for evaluation

State Level
• State requirement that schools

- Annually measure school climate, bullying, and 
harassment through student surveys 

- Have a positive school climate team at district 
and school level

- Ensure student voice and leadership
- Use restorative practices
- Create and publish a plan of action to address 

concerns identified in survey



What to Avoid!!!
• PLEASE avoid approaches that seek to 

encourage greater punishment of those 
who engage in bullying or harassment
- Increasing sanctions at school

- Criminal sanctions

• These approaches will be entirely 
ineffective!!!

Civility in the

• Services for Attorneys and Schools
- Trial consultant for plaintiff counsel

- Case analysis for school counsel

- Investigation and settlement consulting

Civility in the

• Website: http://embracecivility.org

• Email: info@embracecivility.org

• Cell: 541-556-1145

Young People 
Who are Hurting 
Thank You for 
Your Attention


