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Discriminatory Harassment
This chapter will outline the various sources of legal 
authority that require schools to address concerns of 
harassment and bullying, including federal civil rights 
statutes, state civil rights statutes, Individuals with 
Disabilities Education Act (IDEA), tort law, and 42 
U.S.C. § 1983. 

Civil Rights Laws
Public school districts violate federal civil rights laws 
when discriminatory harassment based on race, color, 
national origin, sex, or disability is sufficiently serious 
to create a hostile environment, and school staff 
encourage, tolerate, do not adequately address, or 
ignore such harassment. 

Several federal laws govern discriminatory harassment. 
These laws are enforced through agency actions by the 
USED’s Office for Civil Rights (USED-OCR).1  These 
statutes also provide the basis for litigation against 
public schools. 

• Title IX of the Education Amendments of 1972 
prohibits discrimination on the basis of sex by an 
educational program or activity receiving federal 
funds.2 

‣ USED-OCR has taken the position that Title IX 
also prohibits gender-based discrimination, 
including discrimination based on sex-role 
stereotyping.3

• Title VI of the Civil Rights Act of 1964 prohibits 
discrimination on the basis of race, color, or 
national origin in any educational program or 
activity receiving federal funds.4 

‣ USED-OCR has taken the position this includes 
discrimination based on religion, if grounded in 
national origin.5 

• Section 504 of the Rehabilitation Act of 1973 
prohibits discrimination on the basis of disability 
in programs or activities receiving federal financial 
assistance.6 

• The Americans with Disabilities Act of 1990 
prohibits discrimination on the basis of disability.7

‣ A currently unresolved question is whether 
obesity should or will be considered a disability. 
In June, 2013, the American Medical 
Association classified obesity a disease. Based on 
this, obesity could also possibly be considered a 
disability.8

States also have constitutional provisions and statutes 
that protect against discrimination, most generally 
including sex, race, color, religion, and national origin. 
Some state statutes have been expanded to include 
other protected classes, including sexual orientation. 

Charter schools, which receive public funds, are subject 
to these civil rights statutes. Private schools are subject 
to the Americans with Disabilities Act, but are only  
subject to the other civil rights statutes if they receive 
public funds. 



Federal and state civil rights statutes provide protection 
against workplace harassment or bullying. School 
districts should determine whether there are other state 
statutes against an abusive work environment and, if 
so, what the provisions include. 

Civil Rights Agency Involvement
Increased Agency Involvement
USED-OCR has significantly increased its activities 
related to discriminatory harassment through the 
provision of guidelines and increased agency 
enforcement actions. Working together with the 
USDOJ’s Civil Rights Division, (USDOJ-CRD), USED-
OCR has also increased its involvement in litigation, 
including involvement in consent decrees and the 
provision of amicus (“friend of the court”) briefs on 
behalf of students.

Agency Guidelines
Older guidelines issued by USED-OCR include:

• Sexual Harassment: It’s Not Academic (Revised 
2008).9

• Revised Sexual Harassment Guidance: Harassment 
of Students By School Employees, Other Students, or 
Third Parties (2001).10

• Dear Colleague Letter: Religious Discrimination 
(2004).11

• Dear Colleague Letter: First Amendment (2003).12

• Dear Colleague Letter: Prohibited Disability 
Harassment (2000).13

• Racial Incidents and Harassment Against Students 
(1994).14

2010 OCR Dear Colleague Letter
One notable recent guidance document is the Dear 
Colleague Letter issued by the USED-OCR in October 
2010 (2010 OCR Dear Colleague Letter), that addressed 
the intersection between bullying and discriminatory 
harassment as follows:

Harassment creates a hostile environment when 
the conduct is sufficiently severe, pervasive, or 
persistent so as to interfere with or limit a student’s 
ability to participate in or benefit from the services, 
activities, or opportunities offered by a school. 
When such harassment is based on race, color, 
national origin, sex, or disability, it violates the 
civil rights laws that OCR enforces.15

Based on this Letter, schools must respond to situations 
of discriminatory harassment that they know or 
reasonably should know about. The examples included 
make clear that to avoid an adverse agency action, 
schools must not only intervene in reported incidents, 
they must engage in comprehensive efforts to change 
the school culture that underlies such incidents.

When the behavior implicates the civil rights laws, 
school administrators should look beyond simply 
disciplining the perpetrators. While disciplining the 
perpetrators is likely a necessary step, it often is 
insufficient. A school’s responsibility is to eliminate 
the hostile environment created by the harassment, 
address its effects, and take steps to ensure that 
harassment does not recur. Put differently, the 
unique effects of discriminatory harassment may 
demand a different response than would other 
types of bullying.16

Supportive School Discipline Initiative
In July 2011, the USED and USDOJ announced the 
launch of the Supportive School Discipline Initiative.17 
This Initiative addresses the school-to-prison pipeline 
and punitive disciplinary practices, such as Zero 
Tolerance, that push students, especially minority 
students, out of school and into the justice system and 
encourages discipline practices that will foster safe and 
productive learning environments. 

In January 2014, the Initiative introduced helpful 
resources for schools, including a School Discipline 
Guidance Package which recommends a focus on 
Positive Behavior Management to address overall 
management, greater focus on identifying and 
addressing the underlying reasons for students 
wrongdoing through Multiple-Tier System of 
Supports, and using Restorative Practices.18 

While this guidance is directed at overall disciplinary 
issues, it is highly relevant to the issues related to 
bullying, especially involving socially marginalized 
students who are both bullied and engage in bullying. 

In conjunction with the 2014 release of resources, 
USED-OCR also issues a Dear Colleague Letter that 
addressed how schools must meet their legal 
obligations under federal law to administer student 
discipline without discriminating. against students on 
the basis of race, color or national origin.19  While this 
Letter addressed only race discrimination, it noted 
specifically that much of the analytical framework also 
applies to discrimination on other prohibited grounds, 
which includes disabilities.20 



Based on research insight, as noted in Chapter 1, some 
students, including students with disabilities, racial 
minorities, and others, may both be bullied and engage 
in bullying. These students could be characterized as 
socially marginalized. Schools must be mindful of the 
potential that excluding students who are considered  
within a protected class for engaging in bullying, 
especially when these students are also being bullied, 
could raise concerns such as those addressed in this 
Letter. 

Federal Civil Rights Cases
Davis v. Monroe County Board of Education
In 1999, in the case of Davis v. Monroe County Board of 
Education, the Supreme Court held that schools can be 
financially liable under Title IX if they are “deliberately 
indifferent to known acts of student-on-student sexual 
harassment and the harasser is under the school’s 
authority,” so long as the harassment is “so severe, 
pervasive, and objectionably offensive that it can be 
said to deprive the victims of access to the educational 
opportunities or benefits provided by the school.”21 
Often this is referred to as “hostile environment.” 

Breaking the above statement down, the five elements 
of a case include:

• Student is a member of, or perceived to be a 
member of, a protected class under federal statutes 
and the hurtful behavior is associated with the 
student’s protected class status, or perception 
thereof. 

• The school had actual knowledge of the 
harassment. 

• The student or students engaging in the 
harassment were under the school’s authority. 

• The harassment was so severe, pervasive, and 
objectionably offensive that it deprived the student 
of access to the educational opportunities or 
benefits provided by the school.  

• The school was deliberately indifferent to this 
harassment. 

This liability standard is based on the principle that 
recipients of federal funds should be held liable only 
for their own misconduct and not the misconduct of 
others. Thus, Title IX does not make a school district 
liable for the conduct of students who are engaged in 
aggression. Rather, a district is liable only for its own 
misconduct in failing to respond to known harassment 
in a diligent manner. 

For a district to avoid liability it need not engage in any 
particular disciplinary action or eliminate the peer 
harassment. The district need only respond to known 
peer harassment in a manner that is not “clearly 
unreasonable in light of the known circumstances.” 

The Davis decision indicated that the targets of 
harassment do not have a right to demand particular 
remedies and emphasized that “courts should refrain 
from second-guessing the disciplinary decisions made 
by school administrators.” 

Two Key Elements
The two elements that are frequently in most 
contention in these cases are knowledge of the 
situation and whether the school was deliberately 
indifferent.

Knowledge of Situation

In the Davis case, the Supreme Court indicated the 
school could be held financially liable if there was 
actual notice to a school official with the authority to 
address the alleged discrimination and take corrective 
action. The school official in the Davis case had been 
told of the harassment, so the question of whether the 
administrator “should have known” was not an issue. 

The knowledge element appears to be shifting from 
“actual knowledge” to a “known or should have 
known” standard, at least in some venues. 

In the 2010 USED- OCR Dear Colleague Letter, the 
standard enunciated for agency enforcement actions 
was:

A school is responsible for addressing harassment 
incidents about which it knows or reasonably 
should have known.9 

[Footnote 9. A school has notice of harassment if a 
responsible employee knew, or in the exercise of 
reasonable care should have known, about the 
harassment. For a discussion of what a “responsible 
employee” is, see OCR’s Sexual Harassment 
Guidance. In some situations, harassment may be 
in plain sight, widespread, or well-known to 
students and staff, such as harassment occurring in 
hallways, during academic or physical education 
classes, during extracurricular activities, at recess, 
on a school bus, or through graffiti in public areas. 
In these cases, the obvious signs of the harassment 
are sufficient to put the school on notice. In other 
situations, the school may become aware of 
misconduct, triggering an investigation that could 
lead to the discovery of additional incidents that, 



taken together, may constitute a hostile 
environment. In all cases, schools should have well-
publicized policies prohibiting harassment and 
procedures for reporting and resolving complaints 
that will alert the school to incidents of 
harassment.]22

USED-OCR’s Revised Sexual Harassment Guidance 
defines “responsible employee” as:

A responsible employee would include any 
employee who has the authority to take action to 
redress the harassment, who has the duty to report 
to appropriate school officials sexual harassment or 
any other misconduct by students or employees, or 
an individual who a student could reasonably 
believe has this authority or responsibility. 
Accordingly, schools need to ensure that employees 
are trained so that those with authority to address 
harassment know how to respond appropriately, 
and other responsible employees know that they are 
obligated to report harassment to appropriate 
school officials. Training for employees should 
include practical information about how to identify 
harassment and, as applicable, the person to whom 
it should be reported.23

The question of which employees are “responsible” is 
likely shifting due to state statutory language that 
makes all staff responsible for intervening in and 
reporting bullying situations. 

After the 2010 OCR Dear Colleague Letter was issued, 
the National School Board Association (NSBA) took 
issue with the perspective that the standard enunciated 
in the Letter included “should have known.” NSBA 
argued that the Davis decision specifically stated 
“actual knowledge.”24 USED-OCR’s response was that 
the “knew or should have known” standard was for 
agency enforcement actions or injunctive relief, not 
monetary damages.25 

Deliberate Indifference

Zeno v. Pine Plains
The December 2012 decision by the Second Circuit in 
the case of Zeno v Pine Plains was focused on the issue 
of deliberate indifference.26 In this decision, the Second 
Circuit ruled that a New York school district was liable 
under Title VI for student-on-student harassment, 
upholding a $1 million jury verdict. Zeno, a mixed race 
student in a largely white school, had been the target of 
racial harassment for over three years and ended up 
choosing to take an alternative diploma rather than 
complete his education in such a hostile environment. 

The school district in this case argued:

[T]hat its disciplinary response could not constitute 
deliberate indifference because it immediately 
suspended nearly every student who was identified 
as harassing Anthony. In addition, it contacted 
students' parents or withdrew privileges (such as 
the right to participate in extracurricular 
activities).

The punitive responses delivered by the school against 
those who were harassing Zeno were not only not 
preventing further hurtful interactions, they were 
making things worse because of retaliation. This led 
Zeno to resist reporting, unless the incident was 
egregious. The research on effectiveness of school 
interventions discussed in Chapter 1 is clearly relevant 
to this situation. 

In addition to the fact that the school investigated and 
responded to reported incidents, the school had a 
policy against bullying, a process to handle reports, 
trainings for staff and students, and had provided 
information to parents. Significantly, the school was 
doing everything that most state statutes require. 

The Court found that the jury could have determined 
that the school’s responses were inadequate, stating:

The jury could have found and apparently did find 
that the District's remedial response was 
inadequate -- and deliberately indifferent -- in at 
least three respects. 

First, although the District disciplined many of the 
students who harassed Anthony, it dragged its feet 
before implementing any non-disciplinary remedial 
action -- a delay of a year or more. ... At some point 
after Anthony's first semester, the District should 
have done more, and its failure to do more 
"effectively caused" further harassment. ... 

Second, the jury could have reasonably found that 
the District's additional remedial actions were little 
more than half-hearted measures. ... Although 
actually eliminating harassment is not a 
prerequisite to an adequate response, ... the 
District's actions could not have plausibly changed 
the culture of bias at SMHS or stopped the 
harassment directed at Anthony. ...

Finally, despite the District's present argument that 
it did not know its responses were inadequate or 
ineffective, a jury reasonably could have found that 
the District ignored the many signals that greater, 
more directed action was needed. 



The Zeno decision underscores the importance of both 
making sure that intervention actions are achieving the 
desired result, as well as a focus on the quality of school 
climate and the role this climate plays in sustaining 
incidents of discriminatory harassment. 

USED-OCR and the USDOJ-CRD filed an amicus brief 
in this case, as they are doing in many such cases, 
urging the following approach:

Thus, if a school district is aware that other 
students are not being deterred from engaging in 
harassment by individual disciplinary action, and 
the district continues to rely on those disciplinary 
measures as its exclusive remedy, that response 
would not be reasonably calculated to prevent 
persistent harassment from occurring again.27

The argument presented by Zeno and USED-OCR and 
USDOJ-CRD was derived from Vance v. Spencer Cnty. 
Pub. Sch. Dist., an early Sixth Circuit case.28  In 
interpreting the Davis standard, the Court stated:

Where a school district has actual knowledge that 
its efforts to remediate are ineffective, and it 
continues to use those same methods to no avail, 
such district has failed to act reasonably in light of 
the known circumstances. 

The Vance decision also provided the foundation for 
the decision in Theno v. Tonganoxie Unified School 
District.29  This was a federal district court decision in a 
Title IX harassment case, where the Court noted:

While the court recognizes that the school was not 
legally obligated to put an end to the harassment, a 
reasonable jury certainly could conclude that at 
some point during the four-year period of 
harassment the school district’s standard and 
ineffective response to the known harassment 
became clearly unreasonable.

School districts may seek to defend their efforts relying 
on the decision in Patterson v. Hudson Area Schools.30 
In this case, the Sixth Circuit found that the student-
on-student harassment had occurred over years and 
the district had repeatedly used the same ineffective 
method to address it, which could have led a jury to 
find to be deliberate indifference, subjecting the district 
to liability. 

After the Sixth Circuit remanded the case for trial, the 
jury returned a verdict of $800,000 for the plaintiff. 
However, the District Court set aside the verdict, 
stating:

In the instant case, the Court finds that the 
uncontroverted evidence is that Defendant's 
teachers and administrators responded to each and 
every incident of harassment of which they had 
notice.

After Zeno, continued reliance on the older, lower level 
court decision in Patterson, that all the school must do 
is respond to reported incidents, is extremely unwise. 

Evidence Considerations

USED-OCR and USDOJ-CRD also provided the Zeno 
Court with USED-OCR Dear Colleague Letter 
guidelines on strategies schools are encouraged to use 
to reduce harassment of students. The Court appeared 
to consider both the substance of these guidelines, as 
well as approaches suggested by Zeno’s parent and a 
local civil rights organization, in making a 
determination that the school’s additional remedial 
efforts were insufficient. 

It appears that following a determination that the 
manner in which the school intervened was ineffective 
in stopping the harassment, the Court was comfortable 
in considering “what else could have been done.” 
School districts should anticipate that in cases where it 
is clearly demonstrated that “what they did” did not 
work, courts are also likely to consider “what they 
could or should have done.” 

Federal Consent Decree
In March 2012, the Anoka-Hennepin School District 
entered into a consent decree with USED-OCR and 
USDOJ-CRD as well as student plaintiffs, that resolved 
a lawsuit and enforcement action related to Title IX 
gender-based harassment.31  In a press release 
announcing the Anoka-Hennepin Consent Decree, was 
the following statement:

Through the Consent Decree, it is our hope that 
Anoka-Hennepin, Minnesota’s largest school 
District educating nearly 40,000 students in 37 
schools, will become a model for other school 
Districts in its efforts to address sex-based and 
other types of prohibited harassment.32

It is clear from the Anoka-Hennepin Consent Decree list 
of requirements, that the necessary and expected 
actions of school districts and schools in preventing 
discriminatory harassment have moved far beyond 
current state statutory requirements to prevent 
bullying. These requirements are consistent with the 
recommendations from bullying prevention 
researchers. More detailed requirements from this 



Consent Decree are in Appendix A. Notable inclusions 
in these requirements are: 

• Effective coordination, with a requirement for 
designated staff to be responsible for efforts to 
address these issues at a district and school level. 

• An expanded approach to address students’ 
mental health and social emotional issues. 

• Annual measurement including use of an annual 
survey and focus groups with students who are 
typically targeted.

• Active involvement of students both in providing 
insight and guidance to school administrators and 
in peer leadership programs.

• Working specifically with populations of students 
that are more typically bullied.

• Assessing the effectiveness of school interventions.

State Civil Rights Case
State agencies and courts may interpret the state civil 
rights laws in an even more expansive manner than the 
federal civil rights statutes have been interpreted by the 
federal courts. 

L.W. v Toms River Regional Schools
In a significant New Jersey case, L.W. v Toms River 
Regional Schools, the New Jersey Supreme Court 
applied the standards of the New Jersey Law Against 
Discrimination in a case involving a student who was 
harassed based on sexual orientation.33 

The Court noted that while the U.S. Supreme Court 
imposed a standard that included a high level of 
deliberate indifference and actual notice, the 
application of such standards was not required the 
state civil rights statute. The Court determined:

(A) school district will be liable for bias-based peer 
harassment where it knew or should have known of 
the harassment and failed to take action 
reasonably calculated, in light of the known 
circumstances, to stop it.

Like in Zeno, the school did respond to every reported 
incident, but in isolation and doing nothing more than 
punishing the offenders. The Court determined this 
approach constituted failure to take responsible action:

By doing nothing more than responding to each 
individual act of harassment after it was reported, 
Respondent unnecessarily and unreasonably left 
L.W. exposed to continued bias-based hostility.

The Court then outlined the school’s additional 
evidence related to the school’s failure: 

(F)ailure to establish written procedures for staff to 
follow in addressing harassment complaints, or to 
coordinate information sharing and recordkeeping 
to ensure that it properly responded to the 
cumulative impact of the harassment rather than 
merely addressing the individual incidents. ...

(P)rovided no training, informational talks or 
written notices to staff, students or parents to 
ensure that students knew that anti-homosexual 
harassment would be treated as a bias-based 
infraction and would not be tolerated, nor did it 
even revise the written or verbal information 
disseminated annually to specify that harassment 
based on sexual orientation is prohibited by state 
law or that such harassment would result in 
discipline as bias-based discrimination. ...

(F)ailure to treat the individual offenses any 
differently than non-bias-based taunting or 
fighting, its failure to do anything more than 
progressively counsel, warn and discipline each 
individual offender, and its failure to review and 
revise its policies and affirmatively act to clarify 
and reinforce to the student body as a whole that 
anti-gay harassment would not be tolerated. ...

(F)ailure to adequately train staff and students 
about its policies banning harassment based on 
sexual orientation, or communicate those policies 
to staff, students and parents ...

Evidence Considerations

Note that the state court in L.W. followed an approach 
similar to that in Zeno related to the consideration of 
the evidence of the school’s actions. After finding that 
the school’s intervention approach was ineffective in 
stopping the ongoing harassment, the Court then 
outlined numerous areas, specifically focusing on the 
school climate, where the school’s efforts were 
considered evidence of failure to take reasonable 
action. 

IDEA ~ Free & Appropriate                         
Public Education
The most recent issuance of guidance related to 
bullying was an August 2013 Dear Colleague Letter 
issued by USED’s Office of Special Education and 
Rehabilitation Services (OSERS) that addresses the 



responsibilities of schools under IDEA with respect to 
the bullying of students with disabilities in relation to 
students’ right to a Free and Appropriate Public 
Education (FAPE).34 

Whether or not the bullying is related to the 
student’s disability, any bullying of a student with a 
disability that results in the student not receiving 
meaningful educational benefit constitutes a denial 
of FAPE under the IDEA that must be remedied.

This Letter places an express requirement on schools 
related to any target of bullying who is also on an 
Individual Education Plan (IEP):

Schools have an obligation to ensure that a student 
with a disability who is the target of bullying 
behavior continues to receive FAPE in accordance 
with his or her IEP. The school should, as part of its 
appropriate response to the bullying, convene the 
IEP Team to determine whether, as a result of the 
effects of the bullying, the student’s needs have 
changed such that the IEP is no longer designed to 
provide meaningful educational benefit.  

While schools may seek to protect students with 
disabilities who are being bullied or engaging in 
bullying by placing them in a more restrictive 
environment away from the mainstream school 
community, the letter specifically warns: 

(S)chools may not attempt to resolve the bullying 
situation by unilaterally changing the frequency, 
duration, intensity, placement, or location of the 
student’s special education and related services.35

Further requirements relate to situations when a 
student with disabilities is engaging in bullying 
behavior:

If the student who engaged in the bullying behavior 
is a student with a disability, the IEP Team should 
review the student’s IEP to determine if additional 
supports and services are needed to address the 
inappropriate behavior. In addition, the IEP Team 
and other school personnel should consider 
examining the environment in which the bullying 
occurred to determine if changes to the 
environment are warranted.  

Note, this provision must be considered in accord with 
the 2014 Dear Colleague Letter related to the use of 
exclusionary practices. A socially marginalized student  
with disabilities who is both bullied and engaging in 
bullying, who is suspended, expelled, or arrested for 
engaging in bullying raises the potential of a challenge 
based both on FAPE and civil rights discrimination. 

Under IDEA, schools must assess and develop 
objectives for both academic skills and functional skills. 
Funct ional sk i l l s inc lude soc ia l emot ional 
competencies. Any involvement in bullying raises a 
“red flag” that the student has difficulties in this area 
that must be better addressed.

Two important footnotes in this Dear Colleague Letter 
referenced both the prior 2000 Dear Colleague Letter 
on discriminatory harassment under Section 504 and 
the Americans with Disabilities Act.36 As students who 
receive Section 504 accommodations also are entitled 
to FAPE, the provisions of the 2013 Letter should be 
presumed to also apply to any student on a 504 plan. 

The 2013 USED-OSERS Dear Colleague Letter had a 
helpful Enclosure containing the elements that USED 
considers necessary to more effectively address these 
concerns.37  These recommendations also call for a 
comprehensive approach that is focused on the school 
climate and addresses the concerns of both students 
who are bullied and those engaging in bullying in a 
manner that requires more comprehensive 
intervention, rather than simply a punitive response. 
Key points from this Enclosure are included in 
Appendix A.

T.K. v. New York City Dep’t of Educ.
On the issue of the harassment of students with 
disabilities, schools should take note of the 2011 
Federal District Court case of T.K. v. New York City 
Dep’t of Educ.38  In this case, the Court ruled that a 
student had stated a valid claim that she was denied 
FAPE based on the school’s failure to remedy 
disability-based peer bullying and harassment. The 
Court determined that under IDEA, schools have a 
duty to remedy known peer bullying and harassment 
based on a student’s disability. The Court stated:

Conduct need not be outrageous to fit within the 
category of harassment that rises to a level of 
deprivation of rights of a disabled student. The 
conduct must, however, be sufficiently severe, 
persistent, or pervasive that it creates a hostile 
environment. Where a student is verbally abused 
repeatedly and suffers other indignities such as 
having his property taken or is struck by his fellow 
students, and a school does nothing to discipline the 
offending students despite its knowledge that the 
actions have occurred, the student has been 
deprived of substantial educational opportunities.

The rule to be applied is as follows: When 
responding to bullying incidents, which may affect 
the opportunities of a special education student to 



obtain an appropriate education, a school must 
take prompt and appropriate action. It must 
investigate if the harassment is reported to have 
occurred. If harassment is found to have occurred, 
the school must take appropriate steps to prevent it 
in the future. These duties of a school exist even if 
the misconduct is covered by its anti-bullying 
policy, and regardless of whether the student has 
complained, asked the school to take action, or 
identified the harassment as a form of 
discrimination.

The Court also quoted from a law review article. 

Part of the problem has been the way courts have 
looked at these issues as incident based rather than 
as institutional deficits:

Current legal theories and approaches to 
bullying suffer from a common flaw: they 
view bullying from an incident-based 
perspective rather than from a school culture 
perspective. They focus on what school 
administrators knew about a specific bullying 
incident rather than addressing what school 
administrators have done to ensure a culture 
where bullying is unacceptable to everyone in 
the school. A serious gap exists between what 
educational research reveals about bullying 
prevention and what the law defines as 
adequate supervision. As a result, victims are 
left without protection in schools they must 
attend; and then, under both state and 
federal law, they are left without redress when 
their tormenters inflict serious and long-
lasting injury.39

Evidentiary Considerations

Note that the Court followed a similar approach related 
to evidence to that was used by the Second Circuit’s in 
Zeno and the New Jersey state court in L.W. After 
finding the harassment was ongoing and the 
interventions ineffective, the Court then addressed the 
school’s failure to take steps to address the underlying 
school climate that was supporting the ongoing 
harassment. 

Evans v. Antioch Unified School District
As noted in Chapter 1, there are many reports of staff 
abuse of students with disabilities.40 In the Evans case, 
parents of eight kindergarten students, some of whom 
were nonverbal children with autism, alleged that the 
special education teacher slapped, pinched, and 
verbally abused her students and school administrators 
failed to report abuse suspicions to the authorities. In 

December 2013, the district settled the case, agreeing to 
pay $8M to the families.41

Tort Law & Section 1983
There are two other possible legal theories upon which 
a public school might be sued in situations of bullying 
or harassment. At this point in time, these theories 
generally have been effective against public schools.42

Tort Law
Tort law provides a framework for determining 
liability. Negligence claims against schools are based on 
the premise that a school is liable for the consequences 
of staff conduct if it results in injury to a student. Each 
of the following elements must be assessed:

• Did the school have a duty to protect the child in 
the particular situation? 

• What was the reasonable standard of care under 
the circumstances, and did the school apply that 
standard?

• If there was a breach of the standard, was it a 
significant factor in causing the injury?

• Did the student contribute to the injury through 
his or her own negligence?

• Was there substantiated injury?

The specific negligence that would most likely be 
applied in a situation of peer aggression is negligent 
supervision. Adequate student supervision is 
dependent upon the age of the students and 
circumstances involved. A key factor in whether 
adequate supervision was provided is whether a school 
had notice of the potential hazard or issue. The failure 
to supervise appropriately after receipt of such notice 
may create liability for negligent supervision.

A specific tort that may be applied to schools is Section 
320 of the Restatement (Second) of Torts, which 
defines the duty of a “Person Having Custody of 
Another to Control Conduct of Third Persons:”

One who is required by law to take ... custody of 
another under circumstances such as to deprive the 
other of his normal power of self-protection or to 
subject him to association with persons likely to 
harm him, is under a duty to exercise reasonable 
care so to control the conduct of third persons as to 
prevent them from intentionally harming the other 
or so conducting themselves as to create an 



unreasonable risk of harm to him, if the actor (a) 
knows or has reason to know that he has the ability 
to control the conduct of the third persons, and (b) 
knows or should know of the necessity and 
opportunity for exercising such control.43

This provision was first added in the First Restatement 
of Torts in 1934, where the duty to protect was 
explained:

One who has taken custody of another may not 
only be required to exercise reasonable care for the 
other’s protection when he knows or has reason to 
know that the other is in immediate need thereof, 
but also to make careful preparations to enable him 
to give effective protection when the need arises, 
and to exercise reasonable vigilance to ascertain the 
need of giving it. ... So too, a schoolmaster who 
knows that a group of older boys are in the habit of 
bullying the younger pupils to an extent likely to do 
them actual harm, is not only required to interfere 
when he sees the bullying going on, but also to be 
reasonably vigilant in his supervision of his pupils 
so as to ascertain when such conduct is about to 
occur. This is so whether the actor is or is not under 
a duty to take custody of the other.44

Despite the language in the First Restatement of Torts, 
the statutory immunity provided to school officials 
often provides a barrier to a successful law suit on this 
basis.45  The manner in which such immunity might be 
provided, as well as the exclusions will vary by state.46 

Educators should not believe that such official 
immunity will always provide protection for schools 
that fail to respond effectively in bullying situations. In 
a 2013 case in Washington State, Webster v Bainbridge 
Island School District, the district was held negligent in 
failing to stop the harassment and sexual harassment of 
a student with autism spectrum and awarded $300,000 
in damages.47

Charter schools may face risks of liability under tort 
law. This will vary based on state and will be dependent 
on the statutes that establish official immunity, as well 
as the statute establishing charter schools. Private 
schools face risk of liability under tort law. 

Title 42 of the U.S. Code, Section 1983
Section 1983 of Title 42 of the U.S. Code was enacted 
as part of the Civil Rights Act.48  In a claim under 
Section 1983, the plaintiff must prove: a person 
subjected the plaintiff to conduct that occurred under 
color of state law, and this conduct deprived the 
plaintiff of rights, privileges, or immunities guaranteed 
under federal law or the U.S. Constitution.

Two theories of Section 1983 liability are based on the 
Supreme Court decision in DeShaney v. Winnebago 
County Dep't of Soc. Servs.: (a) an affirmative duty to 
protect someone held in state custody and (b) state 
created danger.49 

While the Court in DeShaney acknowledged a duty to 
protect persons in state custody, at this point in time 
only three classes of persons are entitled to such 
protection are prisoners, arrestees, and persons 
involuntarily committed to mental institutions.50 

Arguments have been raised that compulsory 
attendance laws create a “special relationship” between 
public school students and a school system that gives 
rise to such an affirmative duty.51  Thus far, such 
arguments have been unsuccessful. 

One key challenge in making this argument is dicta in 
the Supreme Court decision in Vernonia School District 
47J v. Acton.52 In Vernonia, there had been a challenge 
to the school’s policy requiring student athletes to 
submit to random drug testing based on a violation of 
the Fourth Amendment. In holding that such a policy 
did not violate the Fourth Amendment, the Court 
noted: 

Central, in our view, to the present case is the fact 
that the subjects of the Policy are (1) children, who 
(2) have been committed to the temporary custody 
of the State as schoolmaster.

The Court then went on to state: 

[W]e do not, of course, suggest that public schools 
as a general matter have such a degree of control 
over children as to give rise to a constitutional 
“duty to protect.” (citing DeShaney).

Under the legal doctrine of stare decisis (let the 
decision stand), lower courts are supposed to respect 
the prior decisions made by higher courts. Given the 
Supreme Court statement in Vernonia, it will likely 
require a Supreme Court decision to add students to 
the list of persons for whom the state has a duty to 
protect. 

These four elements constitute a state created danger: 

• The harm ultimately caused was foreseeable and 
direct.

• A state actor acted with a degree of culpability that 
shocks the conscience.

• A relationship between the state and the plaintiff 
existed such that the plaintiff was a foreseeable 
victim of the defendant’s acts, or a member of a 



discrete class of persons subjected to the potential 
harm brought about by the state’s actions, as 
opposed to a member of the public in general.

• A state actor affirmatively used his or her authority 
in a way that created a danger to the citizen or that 
rendered the citizen more vulnerable to danger 
than had the state not acted.

Morrow v. Balaski
A recent en banc Third Circuit Section 1983 
harassment case, Morrow v. Balaski, addressed these 
issues in the context of an action against a school 
involving serious peer aggression of two students.53 

Two sisters were being subjected to a series of threats 
and physical assaults by a fellow student. Although this 
student was disciplined under the school’s policy and 
prosecuted criminally, she continued with the 
harassment and physical assaults on the Morrow girls. 
When the parents met with the school administrators, 
they told them that they could not guarantee the girl’s 
safety and advised them to enroll their daughters in a 
different school.

The parents filed a lawsuit against the school under 
Section 1983, alleging a violation of their daughter’s 
Fourteenth Amendment substantive due process 
rights. The plaintiffs had argued that Pennsylvania’s 
compulsory school attendance laws and the school’s 
exercise of in loco parentis authority restrain the 
students’ liberty such that they must be considered to 
be in state custody during school hours. 

A divided Third Circuit rejected this argument, 
concluding that, because of the language in Vernonia 
and the doctrine of stare decisis, schools do not have a 
constitutional duty to protect students from other 
students. There was a vigorous dissent on this point. 

The plaintiffs had also argued that by not expelling the 
student who was engaging in attack, the school had 
affirmatively created a danger to their children. The 
Court declined to determine that this was an 
affirmative use of authority that created a danger. 

It is likely that the Supreme Court will revisit its 
language from Vernonia in a case involving serious 
peer aggression, although the Court denied review of 
the Morrow case.54 Three factors should be considered:

• Compulsory attendance law which require 
students attend schools and thus face the potential 
of harm from peer aggression.

• The overwhelming evidence of the tremendous 
emotional and sometimes physical harm suffered 

by students resulting from peer aggression within 
in the school environment.

• The current entirely unfair situation that students 
who fall under the protective class status of civil 
rights laws receive legal protection in situations of 
harassment, but those who are not protected 
under civil rights statutes have no resource if they 
are being bullied in a manner that is causing the 
same degree of severe distress and interference 
with learning and activities at school. 

The logical and reasonable approach should be to apply 
the standards enunciated under Davis to all students. 

Considerations
Consider the data presented in Chapter 1 regarding the 
number of U.S. students who report someone was 
hurtful to them at school and the degree to which they 
are fearful of attack or harm at school. 

• In what percentage of these situations, does 
student reporting to school either not resolve the 
situation or make matters worse?

• How many of these situations would fit the Davis 
standard of the harassment being so severe, 
pervasive, and objectionably offensive that it is 
depriving these students of access to the 
educational opportunities or benefits provided by 
the school? 

• How many of these situations also involve 
students who have disabilities and are also being 
denied FAPE?

• What is the current financial risk exposure of 
schools that are not taking these concerns 
seriously?

While state statutes outline some basic requirements 
for districts and schools, it is necessary to recognize 
that an entire new set of expectations has emerged 
through a combination of three key resources 
mentioned in this Chapter, including:

• The Anoka-Hennepin Consent Decree, with its 
focus on strategic planning, annual assessments 
and conversations with typically targeted students, 
student leadership, and ongoing evaluation.

• The Supportive School Discipline Initiative, with its 
focus on positive school climate and early 
interventions, consistent and appropriate 
consequences, and equity and continuous 
improvement.



• The USED-OSERS requirements and guidance 
related to students with disabilities, that also 
focuses strongly on positive school climate and 
effective remediation of underlying challenges. 

The requirements and recommendations from these 
resources are set forth in Appendix A. Along with 
additional research and professional guidance, they 
provide the framework for the recommendations 
included in Chapter 7 and Appendix B of this book. 

Based on the guidelines, federal and state case law, and 
the Consent Degree, schools clearly must focus both on  
the effectiveness of interventions, as well as the quality 
of the school climate. 

Hurtful Speech v. Free 
Speech
Schools must effectively balance their efforts to protect 
students from hurtful speech in a manner that also 
respects the rights of students to speak freely, including 
on controversial issues. This Chapter will outline basic 
principles of student free speech, which will then be 
applied to situations of disparaging speech in Chapter 
4 and off-campus speech in Chapter 5. 

Between a “Rock and a Hard Place”
Poway High School has the dubious distinction of 
being the “poster child” for schools caught between a 
“rock and a hard place” on the issue of the balancing 
students’ rights to an education versus students’ rights 
of free speech.

The Rock
Donovan v. Poway
In June 2005, a San Diego jury found that Poway High 
School had failed to engage in appropriate actions to 
protect two students from harm related to harassment 
grounded in sexual orientation.55  These students were 
awarded damages of $300,000. In October 2008, the 
Court of Appeal of the State of California upheld this 
verdict.

The Hard Place
Harper v. Poway
In April 2003, while the prior case was pending, Poway 
High School permitted a student group called the Gay-
Straight Alliance to hold a “Day of Silence” at the 
school, to reinforce the importance of tolerance of 

others. This led to numerous altercations between 
students. In 2004, on the day following the “Day of 
Silence,” Poway High School student Harper wore a T-
shirt to school with anti-homosexuality statements.The 
school restricted Harper from wearing this shirt in the 
school building. 

Harper filed a lawsuit alleging violation of his First 
Amendment rights of freedom of speech, free exercise 
of religion, and establishment of religion. In 2006, the 
Ninth Circuit upheld the school’s right to restrict 
Harper’s speech.56  However, this decision was vacated 
by the Supreme Court, an unusual move, because 
Harper had graduated.

History & The Balance
It is helpful to frame this discussion with an analysis of 
the historical underpinnings of the free speech 
provision in the First Amendment. There is 
considerable disagreement about exactly what the 
framers of the Bill of Rights were thinking.57 However, 
the natural rights philosophy advocated by John Locke, 
who was revered by many early leaders, was likely 
influential. The natural law perspective  was expressed 
as follows:

Without Freedom of Thought, there can be no such 
Thing as Wisdom; and no such Thing as Publick 
Liberty, without Freedom of Speech: Which is the 
Right of every Man, as far as by it he does not hurt 
and control the Right of another; and this is the 
only Check which it ought to suffer, the only 
Bounds which it ought to know.58

An excellent contemporary discussion of these issues 
from the perspective of schools was recently set forth in 
a document entitled, Harassment, Bullying and Free 
Expression: Guidelines for Free and Safe Public Schools: 

It is important to distinguish between speech that 
expresses an idea, including religious or political 
viewpoints — even ideas some find offensive — and 
speech that is intended to cause, or school 
administrators demonstrate is likely to cause, 
emotional or psychological harm to the listener. 
Words that convey ideas are one thing; words 
that are used as assault weapons quite another.59

Note the great similarity. Essentially, the line at which 
students’ free speech rights crosses over to speech that 
can be restricted in school is when such speech 
intrudes with other important student rights that 
schools must also protect, specifically the right to 
receive an education. 



Right to Receive an Education
Brown v. Board of Education
The need to protect students’ right to receive an 
education was emphasized in Brown v. Board of 
Education.60

Today, education is perhaps the most important 
function of state and local governments. 
Compulsory school attendance laws and the great 
expenditures for education both demonstrate our 
recognition of the importance of education to our 
democratic society. It is required in the 
p e r f o r m a n c e o f o u r m o s t b a s i c p u b l i c 
responsibilities, even service in the armed forces. It 
is the very foundation of good citizenship. ... In 
these days, it is doubtful that any child may 
reasonably be expected to succeed in life if he is 
denied the opportunity of an education.

Free Speech Case Law
There have been four Supreme Court cases addressing 
student free speech rights. Three of these relate to 
situations that could be involved when considering 
student speech that disparages other students, Tinker v. 
Des Moines Ind. Comm. Sch. Dist., Bethel School 
District v. Fraser, and Morse v. Frederick.61

Tinker v. Des Moines 
The Tinker case involved the right of students to wear 
black arm bands to protest the war in Vietnam. 

The Court made strong statements related to the 
protection of students’ free speech rights, but also 
indicated schools may restrict student speech if there 
are reasons to believe it could cause a substantial 
disruption or a significant interference with other 
students. Some key comments from the case: 

It can hardly be argued that either students or 
teachers shed their constitutional rights to freedom 
of speech or expression at the schoolhouse gate. ...

In order for the State in the person of school 
officials to justify prohibition of a particular 
expression of opinion, it must be able to show that 
its action was caused by something more than a 
mere desire to avoid the discomfort and 
unpleasantness that always accompany an 
unpopular viewpoint. Certainly where there is no 
finding and no showing that engaging in the 
forbidden conduct would "materially and 
substantially interfere with the requirements of 

appropriate discipline in the operation of the 
school," the prohibition cannot be sustained.

There is here no evidence whatever of petitioners' 
interference, actual or nascent, with the schools' 
work or of collision with the rights of other students 
to be secure and to be let alone. Accordingly, this 
case does not concern speech or action that intrudes 
upon the work of the schools or the rights of other 
students.

A key federal court case that applied the Tinker 
standard in the context of a bullying policy is Saxe v. 
State College.62

Saxe v. State College
In Saxe, the school district’s anti-harassment policy 
had been challenged on the basis that it was overbroad 
and could impact speech that someone might find 
merely offensive. The objections to the school’s 
bullying policy had been raised by the legal guardian 
for two students who believed that this policy would 
restrict the ability of students to speak out about their 
religious beliefs, including their belief that 
homosexuality is a sin.

The district’s policy that was challenged stated, in part:

Harassment means verbal or physical conduct 
based on one's actual or perceived race, religion, 
color, national origin, gender, sexual orientation, 
disability, or other personal characteristics, and 
which has the purpose or effect of substantially 
interfering with a student's educational 
performance or creating an intimidating, hostile or 
offensive environment.

The Third Circuit Court, in an opinion by then-Judge 
Alito, initiated the discussion with the following 
statement:

There is of course no question that non-expressive, 
physically harassing conduct is entirely outside the 
ambit of the free speech clause. But there is also no 
question that the free speech clause protects a wide 
variety of speech that listeners may consider deeply 
offensive, including statements that impugn 
another's race or national origin or that denigrate 
religious beliefs.

In other words, there are no concerns with respect to 
statutory bullying prevention restrictions against 
hurtful physical conduct. The free speech concerns are 
associated with provisions that impact student speech. 

In discussing the first prong of the school district’s 
policy, the Court stated as follows:



We agree that the Policy’s first prong, which 
prohibits speech that would “substantially interfere 
with a student’s educational performance,” may 
satisfy the Tinker standard. The primary function 
of a public school is to educate its students; conduct 
that substantially interferes with the mission is, 
almost by definition, disruptive to the school 
environment.

While the Court did not directly reference the Brown 
decision, clearly the mission of the school to educate its 
students and therefore the right of students to receive 
such education is the issue that must be balanced 
against students’ free speech rights. The point at which 
such speech crosses that line, is the point at which 
school administrators can impose restrictions. 

Note also that the Court essentially equated the Tinker 
concept of “substantial disruption” with “interference 
with a student’s educational performance.” Note also 
the use of the terms “a” student, meaning the 
disruption does not have to be school-wide. The 
interference may be of one other student.

In another location in the decision, the Court also 
stated that it was appropriate to assess this distress 
based both on the subjective perspective of the student 
bullied, as well as an objective perspective looking at all 
of the circumstances, including frequency and severity 
and degree of interference.

However, the Court did find the second prong to be 
unconstitutional because it included the term 
“offensive.” The Court stated:

In any case, it is certainly not enough that the 
speech is merely offensive to some listener. ... 
Because the Policy's "hostile environment" prong 
does not, on its face, require any threshold showing 
of severity or pervasiveness, it could conceivably be 
applied to cover any speech about some 
enumerated personal characteristics the content of 
which offends someone. This could include much 
"core" political and religious speech: the Policy's 
"Definitions" section lists as examples of covered 
"negative" or "derogatory" speech about such 
contentious issues as "racial customs," "religious 
tradition," "language," "sexual orientation," and 
"values." Such speech, when it does not pose a 
realistic threat of substantial disruption, is within a 
student's First Amendment rights.

Reflecting on this decision, if the district had used the 
term “and” rather than “or” this provision would likely 
have passed review. 

Bethel v Fraser
The next Supreme Court case addressing student free 
speech was Fraser, which involved student speech 
during an assembly that presented an explicit sexual 
metaphor. 

While the Court again reinforced the importance of 
respecting students’ free speech rights, it also noted 
that the “constitutional rights of students in public 
school are not automatically coextensive with the rights 
of adults in other settings.” The Court determined that 
school administrators could respond to student speech 
that was “lewd, vulgar, plainly offensive, and contrary 
to the school’s educational mission.” 

In discussing the importance of the authority of school 
administrators to restrict certain speech, the Court 
noted the following:

[P]ublic education must prepare pupils for 
citizenship in the Republic. ... It must inculcate the 
habits and manners of civility as values in 
themselves conducive to happiness and as 
indispensable to the practice of self-government in 
the community and the nation.

These fundamental values of "habits and manners 
of civility" essential to a democratic society must, of 
course, include tolerance of divergent political and 
religious views, even when the views expressed may 
be unpopular. But these "fundamental values" must 
also take into account consideration of the 
sensibilities of others, and, in the case of a school, 
the sensibilities of fellow students. The undoubted 
freedom to advocate unpopular and controversial 
views in schools and classrooms must be balanced 
against the society's countervailing interest in 
teaching students the boundaries of socially 
appropriate behavior. Even the most heated 
political discourse in a democratic society requires 
consideration for the personal sensibilities of the 
other participants and audiences.

This language is in line with the previous discussion 
related to natural rights and the balance between free 
speech and protecting the rights of others. However, 
this passage also raises attention to the important role 
of schools in inculcating civic values and helping 
students learn how to express unpopular or 
controversial views in a manner that is considerate of 
others. 

An important statement also appeared in the Fraser 
case, in the concurring opinion of Justice Brennan. 
This statement relates directly to the issue of off-
campus speech. Justice Brennan stated:



If respondent had given the same speech outside of 
the school environment, he could not have been 
penalized simply because government officials 
considered his language to be inappropriate.

Thus, the Fraser standard provides support for school 
administrators in inculcating habits and manners of 
civility, but this only applies to on-campus student 
speech. 

Morse v. Frederick
The case of Morse involved student display of a sign 
that read “Bong Hits 4 Jesus” at what the Court 
considered to be a school event, where students were 
watching the Olympic torch passing the school. 

In its argument, the school district indicated the 
principal restricted this speech because the banner 
could be interpreted as advocating illegal drug use. 
There was no evidence that the situation presented any 
concerns of a significant disruption, threat to the 
security of other students, or that the sign was going to 
influence students to engage in drug abuse. 

The manner in which the Supreme Court approached 
its analysis in Morse focused on student safety. As such, 
this decision is directly applicable to the situation 
involving speech that could harm other students, 
including situations involving bullying. 

Laying the groundwork for the concern of drug use, 
the Court quoted from the Vernonia case, where it had 
upheld school-based drug searches and spoke 
extensively on the dangers of youth drug abuse. Then 
the Court engaged in an extensive discussion of the 
need and demand for school-based efforts to address 
drug abuse. The Court’s process of analysis was:

The problem (of drug abuse) remains serious today. 
(Citing several sources of supporting data.) ...

Congress has declared that part of a school’s job is 
educating students about the dangers of illegal drug 
use. ... (Referencing such statutory efforts.)

Thousands of school boards throughout the 
country ... have adopted policies aimed at 
effectuating this message. Those school boards know 
that peer pressure is perhaps “the single most 
important factor leading schoolchildren to take 
drugs,” and that students are more likely to use 
drugs when the norms in school appear to tolerate 
such behavior. Student speech celebrating illegal 
drug use at a school event, in the presence of school 
administrators and teachers, thus poses a 
particular challenge for school administrators 

working to protect those entrusted to their care 
from the dangers of drug abuse.

The concurring opinion in Morse, Justice Alito, along 
with Justice Kennedy, should also be viewed as 
influential. In this opinion, Justice Alito focused on the 
issue of student safety:

[A]ny argument for altering the usual free speech 
rules in the public schools cannot rest on a theory of 
delegation but must instead be based on some 
special characteristic of the school setting. The 
special characteristic that is relevant in this case is 
the threat to the physical safety of students. School 
attendance can expose students to threats to their 
physical safety that they would not otherwise face. 
Outside of school, parents can attempt to protect 
their children in many ways and may take steps to 
monitor and exercise control over the persons with 
whom their children associate. Similarly, students, 
when not in school, may be able to avoid 
threatening individuals and situations. During 
school hours, however, parents are not present to 
provide protection and guidance, and students’ 
movements and their ability to choose the persons 
with whom they spend time are severely restricted. 
Students may be compelled on a daily basis to 
spend time at close quarters with other students 
who may do them harm. Experience shows that 
schools can be places of special danger. 

... [D]ue to the special features of the school 
environment, school administrators must have 
greater authority to intervene before speech leads to 
violence.  

Application of these Standards
Two lower court cases illustrate how the standards of 
Tinker and Morse, and sometimes Fraser, have been 
applied in situations of bullying and speech that 
disparages others and thus contributes to a “culture of 
bias.” 

Kowalski v. Berkeley County
A recent Fourth Circuit case, Kowalski v. Berkeley 
County Sch., addressed a situation involving off-
campus cyberbullying involving hurtful speech 
directed at one student by another student. This case 
will also be discussed in Chapter 5.63 

Because this speech was off-campus, the Court 
declined to rely on the Fraser standard. The Court 
made its determination supporting the disciplinary 
actions of the school based on the Tinker substantial 
disruption standard, noting the evidence of how the 



student’s off-campus actions had interfered with the 
bullied student’s learning. 

However, in discussion the Court also set forth an 
analysis approach that was very similar to the manner 
in which the Supreme Court approached its decision in 
Morse:  

According to a federal government initiative, 
student-on-student bullying is a major concern in 
schools across the country and can cause victims to 
become depressed and anxious, to be afraid to go to 
school, and to have thoughts of suicide. ... [Schools 
have a duty to protect their students from 
harassment and bul ly ing in the school 
environment ... Far from being a situation where 
school authorities suppress speech on political and 
social issues based on disagreement with the 
viewpoint expressed, ... school administrators must 
be able to prevent and punish harassment and 
bullying in order to provide a safe school 
environment conducive to learning.

Thus, in this case, we can see the reliance on Tinker, 
but strong support from a Morse-based analysis related 
to student safety. 

Sapp v. Alachua County
Another example is the Federal District Court case of 
Sapp v. School Bd of Alachua Cnty.64 In this situation, 
after a number of incidents of students wearing 
clothing with anti-Islamic slogans, the school enacted a 
policy that banned clothing or accessories that 
“denigrate or promote discrimination for or against an 
individual or group on the basis of age, color, 
disability, national origin, sexual orientation, race, 
religion, or gender.” 

This new policy was challenged by those seeking the 
right to express their religious-based viewpoint. In an 
initial analysis, the Court stated:

“Islam is of the Devil” presents a highly 
confrontational message. It is akin to saying that 
the religion of Islam is evil and that all of its 
followers will go to hell. The message is not 
conducive to civil discourse on religious issues; nor 
is it appropriate for school generally. “Part of a 
public school’s mission must be to teach students of 
differing races, creeds and colors to engage each 
other in civil terms rather than in terms of debate 
highly offensive or highly threatening to others.”

This is a Fraser-based analysis, however, the Court 
cited other lower case decisions that had interpreted 
Fraser. 

Then, the Court reviewed the local evidence of actual 
disruption, which supported the school administrators’ 
reasonable prediction of further disruption and 
expressed a Tinker-based conclusion:

In this case, school administrators had a reasonable 
fear that the t-shirts were likely to interrupt school 
activities and “appreciably disrupt appropriate 
discipline in the school.” 

In evaluating the constitutionality of the policy 
provision, the Court’s response also appeared to be 
grounded in a combination of Morse and Fraser:

[The policy] furthers important governmental and 
pedagogical concerns. (Citing Morse.) ... ‘The 
maintenance of discipline in the schools requires 
not only that students be restrained from assaulting 
one another, abusing drugs and alcohol, and 
committing other crimes, but also that students 
conform themselves to the standards of conduct 
prescribed by school authorities. (Quoting from 
Davis.) Given our diverse society, American schools 
have a particularly compelling interest in teaching 
students ‘the habits and manners of civility as 
values conducive to both happiness and to the 
practice of self government.’ (Citing Fraser.)

Considerations
The manner in which the Supreme Court analyzed the 
situation in Morse can be readily followed when 
supporting the important role of schools in effectively 
addressing the concerns of bullying or disparaging 
student speech:

• The problems associated with bullying have been 
well-documented through research. These 
concerns include long-term emotional harm, 
school avoidance and failure, and suicide 
ideation.65 

• In its interpretation of numerous civil rights 
statutes, the USED-OCR has declared that part of 
a school’s job is preventing discriminatory 
harassment of students.66 

• The Federal Government has launched a broad-
based initiative to reduce bullying in schools.67 

• Throughout this country, schools are required by 
state statutes to have bullying prevention policies 
in place and to respond to reports of bullying.68 

• The freedom to advocate unpopular or 
controversial views in schools must be balanced 
against the school’s role in teaching students the 



boundaries of socially appropriate behavior and 
the "habits and manners of civility," including the 
need to treat others with respect.69  (However, do 
not attempt to use this argument to justify 
restriction of student off-campus speech.)

• If school administrators and teachers tolerate 
student speech that disparages their peers, this will 
pose a major challenge in the ability of schools to 
protect students who have been entrusted to their 
care. 

• Failure to restrict such speech could also lead to 
liability for discriminatory harassment because 
such speech could contribute to a hostile 
environment or “culture of bias” against certain 
students.70

Restricting Disparaging 
Speech on Campus
It is necessary for schools to be able to restrict and 
respond to disparaging speech to ensure that the school 
does not allow an underlying “culture of bias” against 
typically targeted students that may reenforce more 
egregious, continuing bullying or harassment. As was 
discussed in Chapter 2, reinforcement for the 
importance of this is found both in the Zeno case 
decision and the 2010 OCR Dear Colleague Letter. 

Clearly, to ensure a school climate that supports all 
students, schools must restrict instances of 
disparagement that may not reach the level of bullying 
or harassment, but could, in a cumulative manner, 
support and sustain a hostile environment. 
Interventions in this regard should, as best as possible, 
be instructional in nature. 

To do so, schools must be able to restrict speech that 
includes derogatory terms, symbols that have 
historically been associated with the oppression of a 
group of people, or statements that communicate an 
opinion of the inherent inferiority of a student, group 
of students, or group of people which may include 
students. This kind of speech will be referred to as 
disparaging speech.

Dress Code Cases
Most of the cases addressing the authority of schools to 
restrict disparaging speech have been in situations 
involving student dress codes. These cases have not 

specifically focused on situations involving bullying or 
harassment.

Some of these kinds of cases have involved what could 
be viewed as lewd or vulgar speech.71  The courts have 
generally upheld the authority of schools to restrict 
such speech relying on the standards expressed in 
Fraser. 

In most, but not all, cases the courts have upheld 
schools’ decisions to prohibit the Confederate flag at 
school, under Tinker, because past racially charged 
incidents allowed the officials to predict that the 
display of the Confederate flag foreseeably could 
substantially disrupt the schools. By way of example 
are these cases:

• Melton v. Young.72 In the four years since the high 
school was racially integrated, the school had 
experienced significant racial tension.

• West v. Derby Unified Sch. Dist.73  There had been 
actual fights at school involving racial symbols, 
particularly the Confederate flag.

• Scott v. Sch. Bd. of Alachua County.74  The school 
had a history of racial tensions including racially 
based altercations.

However, a different decision was made in Castorina ex 
rel. Rewt v. Madison County School Board.75  In this 
case, the Sixth Circuit reversed the District Court’s 
grant of summary judgment to the school. 

The Court noted the lack of evidence suggesting that a 
ban on the Confederate flag was needed to prevent 
disruptions and emphasized that the Confederate flag 
appeared to have been specifically targeted by school 
administrators, who let other potentially divisive racial 
symbols go unpunished. The reasons for this will be 
discussed further below. 

In cases where the issue has been anti-homosexual 
speech based on religious objections or anti-Islamic 
speech, the decisions have been more varied. By way of 
example are these cases:

• Nixon v. Northern Local School District Board of 
Education.76  A Federal District Court upheld the 
right of a student to wear a T-Shirt that stated: 
Homosexuality is a sin! Islam is a lie! Abortion is 
murder! Some issues are just black and white!  

• Zamecnik v. Indian Prairie School Dist. #204.77 The 
Seventh Circuit upheld the right of students to 
wear a T-shirt stating: “Be Happy, Not Gay.” 



• Harper v Poway.78  As discussed in Chapter 3, in 
2006, the Ninth Circuit upheld the school’s right 
to restrict Harper’s anti-homosexuality speech, but 
this decision was vacated on appeal by the 
Supreme Court.

• Sapp v Alachua.79 As also discussed in Chapter 3, a 
Federal District Court supported the decision of a 
school in a suit brought by students who were 
prohibited from wearing t-shirts stating: “Islam is 
of the Devil.” 

Evidence of Substantial              
Disruption
Determining why these decisions were different 
requires a focus on the quality of the evidence 
presented by the school to justify its decision to restrict 
such speech. To restrict such speech requires that 
schools  are able to reasonably forecast of disruption at 
the school or interference with the rights of other 
students. 

Basis of the Requirement for Local        
Evidence
By way of background on the issue of local evidence 
forecasting substantial disruption, consider the 
statements made in several key cases. In Tinker, the 
Supreme Court stated:

[T]he record does not demonstrate any facts which 
might reasonably have led school authorities to 
forecast substantial disruption of or material 
interference with school activities, and no 
disturbances or disorders on the school premises in 
fact occurred.80

In Saxe, the Third Circuit noted:

However, if a school can point to a well-founded 
expectation of disruption--especially one based on 
past incidents arising out of similar speech--the 
restriction may pass constitutional muster.81

Justice Alito’s concurring opinion in Morse, stated:

[I]n most cases, Tinker’s “substantial disruption” 
standard permits school administrators to step in 
before actual violence erupts.82

Failed to Meet Evidentiary Requirement
The following are statements from court decisions 
regarding the sufficiency of the evidence in cases where 
the school’s restriction of student speech was not 
supported.

Castorina v. Madison County
In Castorina, the above-mentioned Confederate flag 
case, the Sixth Circuit stated the following in regards to 
the sufficiency of the evidence:

If the students' claims regarding the Malcolm X-
inspired clothing (i.e. that other students wore this 
type of clothing and were not disciplined) and their 
claims that there were no prior disruptive 
altercations as a result of Confederate flags are 
found credible, the court below would be required 
to strike down the students' suspension as a 
violation of their rights of free speech as set forth in 
Tinker. In addition, even if there has been racial 
violence that necessitates a ban on racially divisive 
symbols, the school does not have the authority to 
enforce a viewpoint-specific ban on racially 
sensitive symbols and not others. Conversely, if the 
students cannot establish their factual claims, then 
the principal and school board may have acted 
within their constitutional authority to control 
student activity and behavior. In either 
circumstance, the facts are essential to the 
application of the legal framework discussed herein. 
Accordingly, the summary judgment is reversed 
and the case remanded to the district court for 
trial.83

Nixon v. Northern Local
In similar manner in Nixon, the anti-homosexual, anti-
abortion, anti-Islam T-shirt case, the Court expressing 
its opinion of the sufficiency of the evidence as follows:

Defendants concede that James’ shirt did not cause 
any disruptions at school. ... They do assert, 
however, that the shirt had the potential to cause a 
disruption. This is presumably based on the fact 
that the school includes students and/or staff 
members who are Muslims, homosexuals, and 
those who have had abortions. The mere fact that 
these groups exist at Sheridan Middle School, and 
the fact that they could find the shirt’s message 
offensive, falls well short of the Tinker standard for 
reasonably anticipating a disruption of school 
activities.84

Zamecnik v. Indian Prairie
In Zamecnik, an anti-homosexual T-shirt case, the 
Court explained that the three forms of evidence the 
school submitted were entirely deficient, noting:

To justify prohibiting their display the school would 
have to present “facts which might reasonably lead 
school administrators to forecast substantial 
disruption.” ... Such facts might include a decline in 



students' test scores, an upsurge in truancy, or other 
symptoms of a sick school-but the school had 
presented no such facts in response to the motion 
for a preliminary injunction.85

The Court rejected the school’s evidence of prior 
incidents of harassment as negligible because the single 
school administrator who presented testimony about 
these incidents was unable to confirm any details about 
any incidents. He reportedly was relying on comments 
made by other unidentified school administrators, 
based on unconfirmed statements, made by 
unidentified students. 

The school had also submitted evidence of incidents of 
harassment by students against Zamecnik, the student 
who wore the T-shirt. The Court determined that the 
school could not rely on retaliatory conduct by persons 
who are offended by speech to prohibit such speech.

Finally, the school had offered expert testimony, which 
the Court described as follows:

There is nothing in the report to indicate that 
Russell knows anything about Neuqua Valley High 
School, for there is no reference to the school in the 
report. No example is given of "particularly 
insidious" statements about homosexuals. No 
example is given of a "homophobic slur" or 
"derogatory remark" about them that has ever been 
uttered in any school, or elsewhere for that matter. 
Though the report calls "be happy, not gay" 
particularly insidious, it does not indicate what 
effects it would be likely to have on homosexual 
students. It gives no indication of what kind of data 
or study or model Russell uses or other researchers 
use to base a prediction of harm to homosexual 
students on particular "negative comments." No 
methodology is described. No similar research is 
described.

... Dr. Russell is an expert, but fails to indicate, 
however sketchily, how he used his expertise to 
generate his conclusion. Mere conclusions, without 
a "hint of an inferential process," are useless to the 
court. ... Russell's is as thin an expert-witness report 
as we've seen.86

The focus on local evidence in these three cases makes 
it clear that what courts will pay attention to the most 
is not the substance of the speech itself, but the quality 
of the local evidence presented to justify restricting 
such speech based on the foreseeability of interference 
with rights of other students at that particular school. 

Met the Evidentiary Requirement
Compare the lack of evidence in the above cases to that 
which was submitted in Harper and Sapp, where the 
authority of the school to restrict disparaging speech in 
a specific incident and in a policy, was upheld. 

Harper v. Poway
In Harper, the school provided information about a 
series of incidents and altercations occurred on the 
school campus as a result of anti-homosexual 
comments that were made by students, including a 
confrontation that required the principal to separate 
students physically.87 

The school also provided extensive research insight 
that demonstrated the academic underachievement, 
truancy, and dropout of homosexual youth that were 
the probable consequences of violence and verbal and 
physical abuse at school. Further, it was known that 
this case was occurring in the context of litigation that 
had been brought against the district for failure to 
prevent the harassment of students based on sexual 
orientation. 

Sapp v. Alachua County
In Sapp, the school district also provided extensive 
local evidence of disruption.88 This included a number 
of student altercations related to the disparaging 
speech, and significant disruption of student events. 
Additional evidence was that parents had contacted the 
school expressing concerns about the safety of their 
children. Four administrators testified about how, in 
their professional experience, such speech was 
offensive and demeaning and could lead to a hostile 
environment that was interfering with the delivery of 
instruction. 

Sufficiency of Local Evidence is KEY!
Thus, the decisions in support of the students’ 
disparaging speech in Castorina, Nixon, and Zamecnik 
were quite clearly based on lack of sufficient local 
evidence to demonstrate that the school had a well-
founded expectation that the speech could foreseeably 
cause a significant interference in the rights of other 
students to receive an education. The decisions were 
not based on the character of the speech itself. 

In fact, the Court in the decision in Zamecnik went to 
such great lengths outlining the insufficiency of the 
evidence, one could reasonably “read between the 
lines” in this decision that the Court wanted to rule in 
the opposite manner and was frustrated by the lack of 
evidence that would support its doing so. 



Essentially, this decision provided extensive instruction 
by the Court to schools on the evidence necessary to 
support a conclusion upholding a school restriction of 
student speech that disparages others. 

Educational leaders should note that advocacy groups 
are now using the decision in Zamecnik as the basis to 
threaten schools that seek to place restrictions on 
disparaging student speech. 

In an incident reported in the NSBA’s Legal Clips, 
officials in a Connecticut school district backed down 
in a fight over free speech rights, when it decided to 
permit a student to wear a T-shirt bearing an anti-
homosexuality message after receiving a letter from the 
American Civil Liberties Union that used the Zamecnik 
decision in its argument to the school: 

The school's actions in requiring Seth to remove his 
tee-shirt, absent evidence of material and 
substantial interference, or invasion of the rights 
of others, violate the First Amendment to the 
United States Constitution .... The present matter is 
on all fours, not only with Tinker (in that Seth's 
tee-shirt is indistinguishable from Mary Beth 
Tinker's anti-war armband), but, even more 
saliently, with the ... unanimous Seventh Circuit 
decision in Zamecnik v. Indian Prairie School Dist. 
No. 204, 636 F.3d 874 (7th Cir. 2011).89

The key to being able to successfully sustain a 
restriction against disparaging speech, including in 
situations where an advocacy group is threatening 
litigation, is identified in the text highlighted in bold 
above: “evidence of material and substantial 
interference, or invasion of the rights of other.” Having 
such evidence is imperative. 

Recommendations 
To restrict student speech that disparages other 
students without facing the threat of litigation for free 
speech, school district must ensure that they have local 
data, backed up by research and/or expert analysis, to 
justify their conclusion, that similar speech has created, 
and therefore can be reasonably expected to create 
conditions at school that significantly interfere with the 
rights of other students to receive an education and 
participate in school activities. 

Schools are advised to obtain such local evidence on a 
regular basis. As noted in the Anoka-Hennepin Consent 
Decree, there is a requirement that the schools conduct 
an annual survey of students and hold focus groups 
with students who are typically targeted.90  This survey 
and focus groups are the perfect vehicle to obtain 

sufficient evidence of the negative impact of cumulative 
disparaging statements on students’ well-being, 
learning, and participation.

The following strategy is recommended:

• Gather all following evidence and prepare a report 
addressing the findings of the negative impact of 
disparaging speech on students’ ability to learn 
and participate in school activities that includes. 

‣ Data from an annual survey of students.

‣ Focus group data from students that are likely 
targeted that focuses on specific incidents 
involving disparaging speech, as well as the 
cumulative negative effect of such speech on 
their emotional well-being and the resulting 
impact on their ability to learn and participate in 
school activities. 

‣ Stories that document occasions when such 
students have avoided school, classes, or school 
activities due to the expressions of disparaging 
speech by other students. Focus on the 
cumulative effect of such disparaging speech.

‣ Data from actual incidents to back up the 
presence and negative impact of such speech.

• Back up the validity of these findings with 
academic published studies.

‣ If there is an expectation of a contentious 
response to any restrictions or a threat of 
litigation, arrange for an external expert to 
review this report to provide additional 
credibility to the findings.

• Emphasize that any school response to these 
situations will focus on instruction, and not 
punishment. 

‣ Focus attention on the important role of schools 
to impart the habits and manners of civility that 
are essential to a democratic society which 
includes tolerance of divergent political and 
religious views, but also must take into account 
the sensibilities of other students. Incorporate 
language from Brown, Tinker, and Fraser.

• Have students who are typically targeted present 
this report to any policy body, such as the school 
board or a site council. 

• This report can justify any necessary changes in 
policy related to disparaging speech or 
information for students or parents about school 
standards. 



• If the above has not been done and contention 
arises in the context of litigation or threatened 
l i t i g a t i o n , q u i c k l y p r e p a r e t h e a b o v e 
documentation. 

Student Off-Campus Speech
Chapter 5 will address issues related to the authority of 
school administrators to formally respond to harmful 
off-campus student speech. 

The rise in the use of digital technologies by students 
has unfortunately brought with it a rise in the use of 
digital technologies by students for hurtful purposes. 
Generally, these activities occur when students are off-
campus, but can also occur when students use cell 
phones at school. The harmful impact, as well as other 
harmful activities, can negatively impact students at 
school.

As noted in Chapters 1 and 2, use of digital 
technologies by students has changed the playing field 
for bullying prevention. Schools are not creating the 
rules for sites or apps, school staff are not present to 
supervise,  and an even greater percentage of students 
do not report digital harm to adults. Further, if adults 
respond to either on-campus or digital situations in a 
way that stimulates retaliation, digital retaliation can be 
accomplished anonymously and engage participants 
who are outside of the authority of the school. 

Further, when using digital technologies, students may 
also attach, speak out against, or express their feelings 
about, school staff in a very public and non-
complimentary manner. However, it is important to 
note that given the percentage of students who report 
being bullied or disparaged by school staff, as noted in 
Chapter 1, and the obvious difficulties in reporting 
such concerns, schools must not immediately dismiss 
the presence of harmful material directed at staff as 
entirely the fault of the student. 

Recent Cases
In January 2012, the Supreme Court denied review in 
three student hurtful Internet speech cases, J.S. v. Blue 
Mountain Sch. Dist., Layshock v. Hermitage Sch. Dist., 
and the aforementioned Kowalksi case.91 

In each of these cases, a student had posted offensive 
material online, while off-campus. In two of the cases, 
J.S. and Layshock, the target was the principals. In 
Kowalski, the target was another student. The 
principals disciplined the students for posting this 

speech, which resulted in lawsuits based violation of 
student’s free speech rights. 

In J.S. and Layshock, the Third Circuit, sitting en banc, 
ruled against the schools. In Kowalski, the Fourth 
Circuit upheld the disciplinary actions of the school. 

After the press announcement that the Supreme Court 
had denied review in all three cases, Francisco M. 
Negrón Jr., general counsel of NSBA stated:

We’ve missed an opportunity to really clarify for 
school districts what their responsibility and 
authority is. This is one of those cases where the law 
is simply lagging behind the times.92

As will be discussed in this Chapter, the courts have 
actually quite consistently held that schools can 
respond to student off-campus speech that meets the 
Tinker substantial disruption standard and that the 
Fraser standard does not apply. 

However, an important issue in determining the degree 
of such disruption is whether the disruption is of the 
education of students. 

Recall the discussion in Chapter 3. The right that is to 
be balanced against students’ free speech rights is 
students’ rights to receive an education. The harmful 
impact of the off-campus speech must reach the level 
where students’ educational activities have been 
disrupted. 

One key reason for the difference in these decisions is 
related to the status of the target, staff member or 
student, and the resulting impact on students’ right to 
receive an education. 

Speech that Targets Staff
Substantial Disruption of Students         
Required
Schools are only able to formally discipline a student 
for off-campus speech that has targeted a staff member 
if they can demonstrate that there was an overall 
substantial disruption of school operations and the 
delivery of education to students, a reasonably 
foreseeable prospect thereof, or a “true threat.” 

Unfortunately, the courts have been inconsistent in the 
manner in which they evaluate whether such 
disruption has occurred. The greatest conflict in the 
case law related to the degree of disruption necessary is 
between the Second and Third Circuits.



Doninger v. Niehoff
In an earlier Second Circuit case, Doninger v. Niehoff, a 
student leader was very upset that the school had 
cancelled a student jazz festival she had been 
coordinating, just one week prior to the event. She 
posted a message on a blog expressing her distress.93 
This message, which used a slur against the 
superintendent, was not read until after the 
controversy at the school had been resolved. There was 
no evidence that the message itself had caused any 
disruption. 

Ignoring the obvious lack of reasonableness in 
predicting a substantial disruption in response to this 
posting, which was discovered after the fact, when no 
disruption related to the posting had actually occurred, 
the Second Circuit upheld the punishment. Notably 
however, the punishment did not result in a 
suspension, only restrictions on extracurricular 
activities. 

J.S. v. Blue Mountain &Layshock v. Hermitage
The more recent Third Circuit en banc decisions in J.S. 
and Layshock, provide the more solid guidance to 
follow, especially recognizing the fact that the Supreme 
Court declined to review these opinions. 

Both of these cases involved a profile created by a 
student that presented very nasty images and 
comments directed at the respective principals. 

In J.S., the school district based one argument on the 
Fraser standard, which the Court determined, relying 
on Justice Brennan’s comment, was not applicable 
because this was off-campus speech. 

The Court held the Tinker standard was the 
appropriate standard in these cases. The school district 
had argued that while there was no factual evidence 
that a substantial disruption had occurred at school, 
such disruption was reasonably foreseeable.94 

On the first appeal, a 3-judge panel of the Third Circuit 
did find that the profile threatened to cause a 
substantial disruption because it tarnished the 
reputation of the principal. The en banc Court 
determined that the facts did not support the 
conclusion that a substantial disruption was reasonably 
foreseeable, because the profile had been created as a 
joke, access to the profile was limited, and the profile 
was so juvenile that no one would ever take it seriously. 

In Layshock, the factual finding at the District Court 
level was that there was no substantial disruption at 
school. The school district did not pursue an argument 
based on Tinker on appeal. Instead, the school district 

argued that there was a sufficient nexus with the 
school, and that because of this nexus, the school 
should be allowed to respond under the Fraser 
standard.95 

The school argued that since the student used a photo 
of the principal taken from the school web site, the 
hurtful fake profile was aimed at the school 
community, and was reasonably foreseeable it would 
come to the attention of the school and the principal, 
this established a sufficient nexus to the school that this 
should be considered in-school speech, thus allowing 
the application of the Fraser standard. 

The Court determined that none of these 
circumstances led to the conclusion that this was in-
school speech and, thus, the Fraser standard was not 
appropriate. The Court noted:

... [O]ur willingness to defer to the schoolmaster’s 
expertise in administering school discipline rests, in 
large measure, upon the supposition that the arm 
of authority does not reach beyond the schoolhouse 
gate.

As is evident in these cases, schools cannot rely on a 
Fraser argument to impose discipline for off-campus 
activities. If relying on Tinker, schools must have clear 
factual evidence of significant actual disruption of the 
students at school or very good reasons to foresee such 
disruption of the education of the students. 

Despite the fact that there was certainly a disruption in 
the lives of the principals in the J.S. and Layshock 
situations, there was no evidence of a disruption of 
student learning. Thus, the school’s disciplinary actions 
were deemed not to have met the Tinker standard. 
Because this was off-campus speech, Fraser was not 
applicable. 

Important Consideration
However, another important consideration must be 
made in situations where a student has attacked a staff 
member online. The hurtful online postings should 
raise a “red flag” that something is not right in the 
relationship between the staff member and the student. 

It could be that the student is having significant 
learning challenges that are not being met. This may be 
a situation of conflict. But it may also be that the staff 
member has been disrespectful or abusive to the 
student, or was perceived as being so. There should 
never be an immediate decision that the student was 
the only one who is at fault.



Getting to the bottom of the situation should be a high 
priority. A fair and objective investigation is advisable 
in any situation where a student has posted hurtful 
materials targeting a staff member online. It is 
advisable that this investigation not be conducted by 
someone who is closely aligned with the school. It is 
further suggested that an “ally” be appointed to assist 
the student during this investigation.

Speech that Targets Students
Significant Interference with Student’s 
Right to Receive an Education Required
There have been two significant court decisions where 
the situation involved a student targeting another 
student: J.C. v. Beverly Hills Unified Sch. Dist., and the 
aforementioned Kowalksi case.96  When a student has 
targeted another student this will raise concerns of 
student safety or interference with the ability of the 
targeted student to receive an education.

J.C. v. Beverly Hills
J.C., involved a situation where one student posted a 
video in which two other students were seen 
denigrating another student. The District Court 
indicated it had some difficulty determining the 
appropriate standard, however ultimately determined 
that the case should be decided based on Tinker.97 
However, as the situation involved a one-time incident 
that was addressed quite rapidly, the Court concluded 
that the situation did not meet the standard of being 
sufficiently disruptive. 

Unfortunately, in this case, the Court dismissed the 
expressed opinion of the principal that, based on her 
experience, if she had not responded to this reported 
situation as soon as it was reported, it was reasonably 
foreseeable that it would have been disruptive to the 
targeted student. 

This raises attention to the issue of evidence. If 
significant interference with a student’s learning 
cannot be clearly documented, schools must have 
greater evidence of the potential for such interference 
than simply one administrator’s opinion.

Also, however, the Court appeared to think that the 
Tinker standard only applied in situations where there 
was a substantial disruption to the entire school body. 
The Court’s decision did not reference the afore-
quoted statement in Saxe, which clearly established 
that a significant interference in instruction of “a” 
student constitutes a substantial disruption. It is 
possible that an analysis based on the Saxe decision was 

not presented to the Court in the arguments by the 
school. 

In any legal proceeding where a school must justify the 
discipline of a student for cyberbullying another 
student use of the language from Saxe decision that a 
significant interference in the education of “a” student 
constitutes substantial disruption is imperative. 

Kowalski v. Berkeley County 
The more recent Fourth Circuit decision in Kowalski 
involved a situation where Kowalski set up a hurtful 
Facebook profile and encouraged other students to 
repeatedly post hurtful material directed at one 
student. This led the targeted student to suffer severe 
emotional distress that had interfered with her 
learning. 

The Fourth Circuit relied on the Tinker standard and 
specifically affirmed that school administrators have 
the authority to respond to student off-campus online 
speech in situations of bullying or harassment where 
there has been a significant interference with the ability 
of the bullied student to receive an education. 

The key language from the Kowalski decision was set 
forth in Chapter 3. This powerful analysis has 
essentially set forth what is now the strongest standard 
supporting school actions against students who 
cyberbully other students.

Notice Issue
Another issue raised in the J.C. and Kowalski cases also 
merits attention. This is the question of due process 
related to notice. In both of these situations, neither the 
state statute nor the district policy specifically 
referenced the authority of school administrators to 
respond to off-campus speech. 

In J.C., the Court determined that there was lack of due 
process, because of this lack of notice. In the Kowalski 
case, the Court held that there was sufficient notice. 
Thus, there is a conflict between these decisions related 
to the degree of notice in the school district policy that 
is necessary.

The 2011 USED Analysis noted that only thirteen states 
had added language to their state bullying prevention 
statutes that specifically allows for school disciplinary 
intervention if a student’s off-campus speech has 
caused a hostile environment at school for another 
student.98 

Other states that have added electronic harassment to 
their bullying prevention statutes have not added a 
specific reference to off-campus speech. Clearly, it 



would be preferable for this language to be added to 
every state statute, as a requirement for inclusion in 
district policies. 

Sometimes, when such language has been proposed, 
objections have been raised from advocacy groups that 
this would grant school administrators authority over 
students outside of school, which intrudes on the rights 
of parents. 

It is important to make it clear that the only time 
school administrators can impose formal discipline is 
when the harmful impact is interfering with the rights 
of another student to receive an education. Thus school 
officials are not intruding into parents’ authority, they 
are only addressing the challenges that are being 
presented within the school environment. 

Considerations
The following approach is recommended for 
addressing issues of student off-campus hurtful speech: 

• Ensure effective notice in the district policy that 
the school has the authority to respond to off-
campus harmful speech of students that, or 
foreseeably could, create a substantial disruption 
at school or significantly interfere with another 
students’ right to receive an education. 

‣ If there is no language in the state statute related 
to off-campus speech, upon approval by local 
counsel, schools could interpret the state statute 
as setting forth the minimum requirements for 
districts. Thus, the addition of appropriate 
reference to off-campus speech that has or could 
cause a substantial disruption at school or a 
significant interference with a student’s right to 
receive an education could be added to district 
policies because this is in accord with the case 
law.

• After the school administrator has saved all of the 
postings, seek to have harmful postings removed 
by the web site by filing an abuse report on the 
web site. 

‣ If there is a possibility that criminal action 
might be taken, allow law enforcement to collect 
the evidence.

• Document that there is a clear nexus between the 
off-campus online speech and the school 
community and that an impact that has occurred, 
or is reasonably foreseeable, at school. 

‣ Ask about and document associated on-campus 
hurtful actions, however minor. In the vast 
majority of these situations, the hurtful acts are 
likely occurring both online and at school. The 
off-campus speech can be considered to have 
“melded” with the on-campus hurtful acts, 
making it possible to address all aspects of the 
situation.

‣ Check the time when postings were made or 
messages were sent to determine whether these 
were made by students while at school. 

• If the person creating the hurtful materials has 
done so anonymously, but appears to be someone 
who knows the bullied student, the following steps 
are suggested:

‣ Ask the bullied student what has happened in 
his or her relationships with other students.

‣ Review the postings and the history of the 
postings carefully. Other students, who are 
identifiable have likely responded. The initial 
posts, will likely be primarily from a group of 
students who were alerted to the site by the one 
who created it. Determine if a key member of 
this group is curiously absent. 

‣ Conduct interviews with some of the lesser 
involved students, acting as though you have 
already identified the instigating student and are 
now simply seeking affirmation and letting them 
know their confidential assistance in resolving 
the situation will be taken into account when 
determining what school action to take against 
them.

‣ If arguably a criminal matter, law enforcement 
can file a subpoena with the company to obtain 
identification information.

‣ Be alert to the possibility of self-cyberbullying, 
as was described in Chapter 1. Students who are 
engaging in self-cyberbullying should be 
considered at high mental health risk. If 
suspected, the potential of such risk should 
provide sufficient justification for law 
enforcement to obtain a subpoena to obtain 
identification information from the company or 
may be able to conduct an analysis of the 
student’s computer. Mental health personnel 
must be involved in the intervention.

• Document evidence of disruption of school that 
significantly interferes with many students or 
interference with an individual student’s right to 



receive an education, or how it is reasonably 
foreseeable that it will be so. 

‣ This requires an assessment of the degree of 
distress experienced by a bullied student or 
students as subjectively reported by these 
students, or overall disruption with student 
learning.

• If the speech has targeted a staff member, the 
school must demonstrate how this speech has, or 
reasonably could, interfere with the delivery of 
instruction to students or substantially disrupted 
the school environment from the perspective of 
the students. 

‣ Given the potential for an adverse legal action, it 
is advisable for a school administrator to discuss 
the situation with a district-level administrator 
or the school’s legal counsel prior to disciplining 
any student who has targeted a staff member 
online. 

• If a harmful impact has not occurred, identify 
reasons why the school has a well-founded 
expectation it could. 

‣ This might include an assessment of the 
situation, including the material posted, the 
extent of distribution, the parties involved, past 
experiences with these or other students in 
similar situations.

• Conduct a fair and unbiased investigation.

‣ Assess the possibility that the student who 
posted the hurtful material online has been the 
recipient of hurtful behavior at school and the 
online postings have been in an attempt to get 
this to stop. Watch for concerns of retaliation. 

‣ Be alert to the possibility of impersonation 
where a student(s) have created a profile or have 
broken into a student’s account and have sent 
hurtful materials in an effort to get this student 
into trouble. 

‣ In any situation where a staff member has been 
attacked online, investigate the well-being of the 
student and the relationship between the 
student and the staff member by someone who 
is not directly aligned with the school.

• Respond to these situations in a restorative 
manner that will stop the harm, but not result in a 
permanent disciplinary report for the student who 
was hurtful. This may help to keep parents from 
contacting an attorney. 
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