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ABOUT THE AUTHOR AND EMBRACE CIVILITY
SURVEY

NANCY WILLARD, M.S., ].D.

My vision is that young people will provide leadership throughout the world to embrace civility and foster positive relations!

To empower young people to create such positive change, I need to empower caring adults who work with kids and teens with the
insight necessary to accomplish this objective. That is what my work has been about for over a decade.

I have a M.S. in Special Education from the University of Oregon and a J.D. from Willamette University College of Law. I taught
students with emotional challenges in a special education class. As an attorney, I practiced in the area of computer law, but my
attention was pulled back into schools with the excitement of new technologies to support learning. I shifted to educational
technology planning. As the Internet came into schools, resulted in a shift to a focus on the safe and responsible use of
technologies by young people.

I entered the field of “bullying prevention” by writing the first book ever published on cyberbullying, Cyberbullying and
Cyberthreats: Responding to the Challenge of Online Social Cruelty, Threats, and Distress (2007, Research Press). When I was
writing this book, I realized that what educators were being told about bullying behavior as inaccurate and the “adult control”
approach they were being directed to use simply was not going to be effective. Schools are not making rules for sites and apps,
staff are not supervising, young people dread reporting digital concerns because they fear being cut off, and if an adult imposes
punishment this can result in uncontrollable digital retaliation. As the evidence demonstrates, this approach also is entirely
ineffective in preventing and intervening in face-to-face issues that emerge in schools.

My approach recognizes that it is necessary for schools to engage students in leadership roles to reinforce the positive social
norms of the schools that fully support kindness and compassion. It is also necessary to empower all students with the values and
skills to prevent and respond to all forms of hurtful incidents and situations—as a witness, one who was hurtful, or one who was
treated badly. The “authoritarian mindset,” which assumes that adults are in control and will resolve concerns, will never achieve
effectiveness.

It is also necessary that schools focus on the quality of the school climate and ensure that when school staff intervene in hurtful
situations this results in an effective resolution that fully supports all involved students.

Many schools are now embracing the concepts of trauma informed practices, which generally focused on trauma that has
originated outside of school. It is essential that educators recognize that bullying by students or staff is trauma. The failure to
effectively intervene only amplifies the harmful impact of that trauma.

I am author of: Cyberbullying and Cyberthreats: Responding to the Challenge of Online Social Cruelty, Threats, and Distress (2007,
Research Press) and Cyber-Safe Kids, Cyber-Savvy Teens, Helping Young People Use the Internet Safety and Responsibly (2007,
Jossey Bass). Cyber Savvy: Embracing Digital Safety and Civility (2011, Corwin Press). I write frequently for the publication
District Administration, as well as other publications for the education community.

EMBRACE CIVILITY STUDENT SURVEY

I conducted a national survey of 1,549 secondary students on bullying and hurtful behavior in October 2015. The insight from
this survey was used to inform the development of my Engage Students to Embrace Civility approach.

Students were asked questions about hurtful incidents. “Hurtful” was defined for them as including what is typically called
“bullying,” but also including other hurtful interactions. Note, this was an intentionally broad definition.

Students were asked how frequently in the last 30 days they experienced someone being hurtful to them, how frequently they
were hurtful, how frequently they witnessed a student be hurtful to another student, and how frequently they had witnessed a
school staff member be hurtful to a student.

If someone had been hurtful, the student was asked how upset they were and how effective they felt in responding. If they had
been hurtful, they were asked what they were thinking at the time. If someone had been hurtful or they had been hurtful to
someone, they were asked about prior relationships.

An analysis was done to identify the “more vulnerable” students. Those who had been treated badly once or twice a week or
almost daily, were upset or very upset, and who felt it was very difficult or impossible to get this to stop. Nine percent (9%) of the
students were considered to be “more vulnerable” based on this criteria.



Students who reported that someone was hurtful to them or that they were hurtful were also asked whether staff was present and,
if so, how effectively the staff member responded. Students who reported that someone was hurtful to them were also asked if
they reported this to the school, if so, how effectively the school responded, and, if not, why not.

Students were asked numerous other questions to identify their norms and values related to being hurtful or witnessing hurtful
situations. Insight from this survey will be discussed in Chapters 1 and 2.



INTRODUCTION

This document is a supplement to Be Positively Powerful: An Empowerment Plan for Teens Who Are Bullied or Harassed.

This document will provide parents with insight into how to document what is happening to your child or teen and insist that the
school better respond.

If other students, or if school staff, are routinely treating a student badly it is important that parents insist that the school respond
in a positive way to stop this hurtful situation. However, based on research, most of the time when the bullying is reported to the
school, this either does not resolve the situation or this makes things worse. This is discussed more in Chapters 1 and 2. These
Chapters are from the author’s book for school leaders, Engage Students to Embrace Civility.

Students and their parents have exceptionally little personal power in relation to the school or district leadership in addressing
these concerns. The lack of equivalent personal power in these situations is the situation the guidance in this book can hopefully
address.

This document will also provide insight for “advocates.” A advocate may be a counselor or social worker, a special education
parent advocate, a staff member or volunteer for a public advocacy group, community nurse, a spiritual leader, or other. who are
working with parents and young people who are being bullied or harassed on how to best help them prepare the appropriate
documentation and insist on a positive resolution.

This document is being provided in a PDF format, with a request for a donation, because even though it has been fully written,
this work is considered “still in process.” Essentially, to the best of my ability to determine, no one has provided guidance such as
this to parents and parent advocates. I am also going to be launching Bullying Resolution Services in Oregon in an effort to
support students who are being bullied and the school’s response has not been effective. So the guidance in this document may
change based on what I learn from this process. Further, as this book is not yet in “publication format” there may be more typos
than my normal works. My apologies.

In many situations, it will be exceptionally helpful if a parent and child have an advocate to assist them. There are two reasons for
that working with aa advocate can be helpful.

* What will be described is a complicated process that relates to legal guidelines. Following the thinking of “two heads are
better than one,” a parent working with an advocate may have an easier time implementing this guidance.

* Hopefully, in some situations, an advocate will have greater personal power in relationship with the school or district
leadership. Or the combination of parent and advocate can assist in the balancing of power.

If this young person is a member of a group of students within a “protected class”—such as students with a minority sexual
orientation or identity, students with disabilities, students of a minority race or religion—and members of this class are
consistently being treated badly, the guidance that is provided can also be followed by a group of students. It is likely wisest to
work with a local, state, or national advocacy group in this effort.

ABOUT SOME TERMS

“Bullying.” When one or more people have engaged in a seriously hurtful act or are being repeatedly hurtful to another person in
a way that is causing that person significant emotional distress.

“Harassment.” When this “bullying” is based on what is called “protected class status” under civil rights laws this is called
“discriminatory harassment.” “Protected class status” includes disabilities, sexual orientation or identity, race, national origin, or
religion. Harassment also includes “sexual harassment.” (In most of this document, I will use the term “bullying” to also include
“harassment,” unless I am specifically talking about “harassment.”)

“Hurtful Acts,” “Hurtful Incident,” “Being Hurtful,” or “Treated Badly.” These are the hurtful acts or incidents that may be
serious or may be happening repeatedly to constitute “bullying”—or may just be hurtful acts or incidents.

“Bully.” I never use the term “bully” and encourage you not to do so either. Bullying is behavior that we hope can be changed. If
you call someone “a bully” this tends to make it harder to encourage them to stop their hurtful behavior.



“Victim.” I will also never use the term “victim” to describe someone who is being bullied because I never want someone who is
being treated badly to think of themselves as a “victim.” If you have been the “target” of hurtful behavior, you can become
powerful and not “victimized” by what has happened.

“Parent.” The term “parent” will be used for any person who is helping you in a parenting capacity. This could be a guardian or
an advocate.

“Advocate.” The term I am using to describe someone in the community, independent from the school, who is assisting a parent
and student who is being bullied or harassed document and insist that the school effectively address this challenge.

“He/she/they.” More and more students are identifying as binary. This creates challenges for a writer because of a lack of a
specific way to handle terms such as “ he or she.” In places where I have been unable to write in such a way as to avoid these
concerns, I will use “he/she/they.” Hopefully, the “grammar gods” will approve.



CHAPTER 1. WHAT SCHOOLS ARE DOING IS NOT
WORKING AND WHY THIS MATTERS

Note: This is the first Chapter in Engage Students to Embrace Civility.

BULLYING PREVENTION: ACKNOWLEDGING THE LACK OF EFFECTIVENESS

NoO BLAME

Research insight reveals that the approach that schools have been encouraged to implement to better address bullying does not
appear to be having a positive impact. It is important that the analysis of the research insight and what appears to be happening
with respect to statutes and policies be done in a manner that seeks to avoid blame. As Cohen and colleagues noted:

(W)e recommend that educational leaders be attuned to what extent building level teams are learning and working together in
a culture of blame and distrust versus a more trusting and collaborative problem solving culture. School leaders can and need to
lead efforts to establish what Comer (1980) has called a “no fault” framework: an agreement that educators will focus on
learning from mistakes rather than “blaming.”

OVERALL EVIDENCE

Recent meta-analyses have raised attention to significant concerns associated with the current approaches to bullying prevention.
As recently noted by Cohen and colleagues:

There have been five meta-analytic studies published in peer-review publications that have focused on the efficacy of school-
based bully prevention programs. These review studies indicate that the efficacy of school bullying prevention programs have
varied (from no effects to low effect sizes) across countries and contexts.?

A recent meta analysis conducted by Yeager and colleagues found that there was zero effectiveness of bullying prevention
programs at the secondary level.3

On the Youth Risk Behavior Survey (YRBS), there has not been a decline of student reports of being bullied from 2009, when the
question was first asked, to 2017.4

In 2013, on the National Crime Victimization Survey—School Crimes Supplement (NCVS), there was a drop in the percentage of
students reporting they had been bullied. However, there was not an equivalent drop on the 2013 YRBS, as should have been
expected if this was a meaningful drop. There have been no declines on this question in any other years.

A study evaluating U.S. data from the 2005-2006 Health Behavior in School-Aged Children survey, determined that 65% of schools
had bullying prevention programs. Schools with such programs had significantly higher levels of reported bullying.

1. Cohen, J., Espelage, D.L., Twemlow, S.W., Berkowitz, M.W. Comer, J.P. (2015) Rethinking Effective Bully and Violence Prevention Efforts: Promoting Healthy
School Climates, Positive Youth Development, and Preventing Bully-Victim-Bystander Behavior. International Journal of Violence and Schools, citing: Comer, J. P.
(1980). School Power: Implications of an intervention project. New York: Free Press.

2 Cohen, et. al., supra.

3 Yeager, D.S., Fong, C.J., Lee, H.Y., and Espelage, D. (2015). Declines in Efficacy of Anti-Bullying Programs Among Older Adolescents: A Developmental Theory and
a Three-Level Meta-Analysis, Journal of Applied Developmental Psychology. Volume 37, Pages 36-51.

4 Center for Disease Control (2015) Youth Risk Behavior Survey: Data Summary and Trends Report 2007-2017.. https://www.cdc.gov/healthyyouth/data/yrbs/pdf/
trendsreport.pdf.

5U.8 De%artrl:lent of Education (December 2016) Student Reports of Bullying and Cyberbullying From the 2015 School Crimes Supplement to the National Crimes
Victimization Survey. https://nces.ed.gov/pubs2017/2017015.pdf ation Survey. http://nces.ed.gov/pubs2015/2015056.pdf.

6 Jeong S. and Lee, B.N (2013) A Multilevel Examination of Peer Victimization and Bullying Preventions in Schools, Journal of Criminology, vol. 2013, Article ID
735397, http://www.hindawi.com/journals/jcrim/ 2013/735397/. Of concern in interpreting these results is there is insufficient insight into the nature of the prevention
programs or other conditions at the schools.



LACK OF STAFF EFFECTIVENESS

Research suggests that staff overwhelmingly think that they have effective strategies are respond effectively to the bullying
incidents they witness or are reported.” The student perspective is that staff are not doing enough, ignore the hurtful incidents
they witness, and generally make things worse when they respond. When school staff think what they are doing is effective, it is
exceptionally hard to encourage them to change what they are doing. One study demonstrated the following:

e While 87% of school staff thought they had effective strategies for handling bullying, 58% of middle and 66% of high school
students believed adults at school were not doing enough to stop or prevent bullying.

e While only 7% of school staff thought they made things worse when they intervened in bullying situations, 61% of middle
school students and 59% of high school students reported that staff who tried to stop bullying only made things worse.

e While 97% of school staff said they would intervene if they saw bullying, 43% of middle school students and 54% of high
school students reported they had seen adults at school watching bullying and doing nothing.8

One study found that students overwhelmingly believed that most teachers ignored or did not recognize such hurtful activities,
were not prepared to intervene if asked, and were incapable of doing anything effective if they took actions.?

Another study in middle schools found that the highest reported prevalence rates of bullying were in classrooms, hallways, and
lunchrooms.1? These are the places where presumably staff supervision should be the highest. The fact that these incidents were
witnessed by staff and continued to occur increased the distress of the students.!!

Data from the Embrace Civility Student Survey demonstrated that students who were treated badly by others indicated that a staff
member was present 65% of the time. These students reported the following impact:

¢ 30% Things got better.
® 49% Things stayed the same.
® 21% Things got worse

However, for the “more vulnerable” students, the students who were being persistently bullied and were experiencing distress,
staff were reportedly present 69% of the time. These students reported the following impact:

¢ 13% Things got better
® 47% Things stayed the same.
¢ 40% Things got worse.

Sixty-four percent (64%) of students reported that what made things better were when staff stepped in to help. For all students
who reported someone was hurtful, the staff responses that made things get worse were when staff ignored the situation or just
watched. “More vulnerable” students also reported that what made things worse was when staff made them feel as if they were at
fault.

Students who were hurtful indicated that from their perspective staff was present 78% of the time. These students reported the
impact as:

® 28% Things got better.

® 54% Things stayed the same.

® 18% Things got worse.
A high priority must be placed on increasing the effectiveness of staff responses when hurtful situations are witnessed and
ensuring follow-up to determine such effectiveness.

LACK OF EFFECTIVENESS OF THE “TELL AN ADULT” APPROACH

The primary approach schools take to address bullying is tell students to “tell an adult.” It is well established that the majority of
secondary students do not report hurtful incidents. Data from 2015 NCVS indicated that only 43% of students who reported
someone had bullied them at school said that they told an adult.12

7 Bradshaw, C.P., Sawyer, A.L. and O'Brennan, L.M. Bullying and Peer Victimization at School: Perceptual Differences Between Students and School Staff. School
Psychology Review, Volume 36, No. 3, pp. 361-382 (2007).

8 Bradshaw, et. al,, supra.

9 Thomson P. and Gunter H. 2008. Researching bullying with students: a lens on everyday life in an ‘innovative school’. International Journal of Inclusive Education
12:185-200.

10 Perkins HW, Perkins JM, Craig DW. (2014) No safe haven: locations of harassment and bullying victimization in middle youth organizations. ] Sch Health. 84:
810-818.

11 Perkins, et. al, supra.

12 U.S Department of Education, NCVS, supra.



Educators often appear to think that they are effectively responding to the hurtful incidents that are reported to them. A key
reason for this misperception is likely that the vast majority of students do not report—even the more serious or persistent
situations that are causing them significant distress. Additionally, when students do report, if reporting has not resolved the
situation or has made things worse, students are less likely to report continuing or new concerns.

One study at the elementary school level found that there was a perception among the students that the school tolerated bullying
because nothing was ever done and therefore it was a waste of time to report.!3 Another study of secondary students revealed that
students did not report their situation to teachers or other adults for fear of being viewed as a “squealer,” belief that the school
staff would act in a way that would make their situation worse, and they did not trust school staff to keep secrets told to them in
confidence. In another study, students associated telling a teacher with a double jeopardy: they might not be believed and telling
might result in retaliation by the perpetrators.1®

The Youth Voice Project asked students who were repeatedly bullied and had experienced moderate to very severe levels of
distress whether they reported to an adult at school and, if so, whether things got better, stayed the same, or got worse.!¢ The

findings indicated:

e Elementary (grade 5). 46% did not tell an adult, 29% told and things got better, 17% told and things stayed the same, 11%
told and things got worse.

¢ Middle school (grades 6 to 8). 68% did not tell an adult at school, 12% told and things got better, 8% told and things stayed
the same, 12% told and things got worse.

e High school (grades 9 to 12). 76% did not tell an adult at school, 7% told and things got better, 8% told and things stayed the
same, 9% told and things got worse.l”

On the Embrace Civility Student Survey, students who were treated badly were also asked if they told a school staff member and, if
s0, how the staff responded and whether things got better, stayed the same, or got worse. If they did not tell a school staff member,
they were asked why they did not do so.

Overall, only 32% of all students told a school staff member. Only 36% of the “more vulnerable” students told a staff member.
For all targeted students who told a school staff member, after they told, the reported impact was:

® 48% Things got better.

® 39% Stayed the same.

® 15% Things got worse.
However, after the “more vulnerable” students told, the reported impact was:

® 30% Things got better.

® 45% Things stayed the same.

® 25% Things got worse.

Thus, looking at these findings from an overall perspective, the current level of the “tell an adult” approach to bullying for “more
vulnerable” students was:

¢ 64% Did not tell a staff member.
¢ 11% Told a staff member and things got better.
® 16% Told a staff member and things stayed the same.
® 9% Told a staff member and things got worse.
The reasons given by the “more vulnerable” students for not telling were:
¢ Did not think a school staft member would do anything to help.
e Thought that a school staff member might make things worse.
¢ Thought I would be blamed.

I probably deserved it.

The student being hurtful would likely have retaliated.

13 MacDonald H, Swart E. (2004). The culture of bullying at a primary school. Education as Change 8: 33-55.

14 Garpelin A. (2004). Accepted or rejected in school. European Educational Research Journal 3: 729-742.

15 Oliver C, and Candappa M. 2007. Bullying and the politics of ‘telling’. Oxford Review of Education 33: 71-86.

16 Davis, S. and Nixon, C. (2013) Youth Voice Project: Student Insights into Bullying and Peer Mistreatment. Research Press: Illinois; Davis S. and Nixon, C. (2011)
Youth Voice Project, National Data Set. Youth Voice Project. http://www.youthvoiceproject.com.

17 Davis S. and Nixon, C. (2011), supra.



The Youth Voice Project and Embrace Civility Student Survey studies were conducted in different ways and yielded very consistent
results. Overall, the level of effectiveness of the “tell an adult” approach appears to be around 10%. Of concern is that when
students are not reporting, school leaders may mistakenly believe that bullying is not a concern in their school.

ACKNOWLEDGING THE HARMS AND RISKS

A recent commentary in Pediatrics, outlined the harms associated with being bullying:

Bullying can have life-long health consequences. It has been associated with stress-related physical and mental health
symptoms, including depression, anxiety, post traumatic stress, and suicidal ideation. When bullying is motivated by
discrimination or an attack on someone’s core identity (eg, their sexual orientation), it can have especially harmful health
consequences. The effects of bullying are not limited to the bullied. Bystanders who witness bullying may experience mental
health consequences (eg, distress) as well.!8

A report by the American Educational Research Association, entitled Prevention of Bullying in Schools, Colleges, and Universities:
Research Report and Recommendations, also provided an overview of concerns:

1. Bullied students experience higher rates of anxiety, depression, physical health problems, and social adjustment problems.
These problems can persist into adulthood.

2. Bullying students become less engaged in school, and their grades and test scores decline.

3. In high schools where bullying and teasing are prevalent, the student body is less involved in school activities, performs lower
on standardized tests, and has a lower graduation rate.

4. Students who engage in bullying are at elevated risk for poor school adjustment and delinquency. They are at increased risk
for higher rates of criminal behavior and social maladjustment in adulthood.

5. Students who are bullied but also engage in bullying have more negative outcomes than students in bully-only or victim-only
groups. ...

6. Cyberbullied students experience negative outcomes similar to those experienced by their traditional counterparts, including
depression, poor academic performance, and problem behavior. ...1?

According to the Centers for Disease Control and Prevention, outcomes of bullying can include depression, anxiety, participating
in interpersonal or sexual violence, substance use, poor social functioning, and low school performance and attendance. Those
who engage in bullying, those who are bullied and those who witness bullying are all at higher risk of suicide. Bullying contributes
to vulnerability when present with other risk factors. Risk is especially acute among lesbian, gay, bisexual, transgender and
questioning (LGBTQ ) youth.

There is an association between bullying and suicide.20 It is known that suicide is multidimensional, involving many factors at
many levels of influence. A recent study released in Pediatrics found that youth suicides are most prevalent during the school
year.2! A news story announcing these findings was sobering:

It's no secret the school year can bring students plenty of stress and other problems. But a study published Wednesday in the
journal Pediatrics indicates the school year also corresponds with an increase in hospital visits for suicide attempts and serious
suicidal thoughts among America's youth.

"We noticed that anecdotally here in our own hospital over the last several years, we would have a fairly quiet summer as far as
kids coming in for mental health issues, then right about four to six weeks after school started, we became inundated,” says Dr.
Greg Plemmons, the study's lead author ... "We found it really is consistent across all regions of the country."?

This was the first study that looked directly at the link between school year and incidents of suicide. Given the significant
increased rate of youth suicide and now the clear understanding that such suicide is associated with what is happening in school.
more proactive attention by educators to the emotional well-being of students is essential.

Persistent absenteeism is also a major concern associated with student success. A recent study focusing on YRBS data that
compared the responses on being bullied in-person and electronically and missing school because of feeling of lack of safety

18 Schuster MA, & Bogart LM. (2013) Did the ugly duckling have PTSD? Bullying, its effects, and the role of pediatricians. Pediatrics. 2013 Jan;131(1):e288-91.

19 American Educational Research Association. (2013). Prevention of Bullying in Schools, Colleges, and Universities: Research Report and Recommendations.
Washington, DC: http://www.aera.net/newsroom/news/ preventionofbullyingresearchreportandrecomm/tabid/14865/default.aspx. pp. 9-10.

20 Suicide Prevention Resource Center (2011) Suicide and bullying: Issue Brief. http://www.sprc.org/library_resources/items/suicide-and- bullying-issue-brief.

21 Plemmons, G., Hall, M., Doupnik, S., Gay, J., Brown, C., Browning,W., Casey, R., Freundlich, K., Johnson, D.P., Lind, C., Rehm, K., Thomas, S., & Williams, D.
(2018) Hospitalization for Suicide Ideation or Attempt: 2008-2015. Pediatrics. http://pediatrics.aappublications.org/content/early/2018/05/14/peds.2017-2426.

22 Newman, K. (2018) For Kids, Suicide-Related Hospital Visits Increase During School Months. U.S. News and World Report. https://www.usnews.com/news/
healthiest-communities/articles/2018-05-16/study-suicide-related-hospital-visits-double-among-youth-increase-during-school-months.



demonstrated that students who were bullied in either venue were more likely to miss school, with those who were bullied in both
venues at the highest risk of missing school 23

There are significant concerns regarding the association of bullying and school violence, which will be discussed later in this
chapter.

BULLYING AND TRAUMA

It is necessary to “connect the dots” between bullying and traumatic stress disorders. One recent study revealed a high incidence
of Post Traumatic Stress Disorder (PTSD) symptoms among students who reported they were bullied and a strong association
between frequency of exposure to bullying and such symptoms.2¢ Further, those students with the worst PTSD symptoms were
the students who both engaged in and were bullied.

The association between bullying and PTSD was described:

People who have experienced events of an interpersonal nature show significantly higher levels of PTSD symptoms than those
who have experienced other types of events. Bullying is an interpersonal event, and there are many salient aspects of children’s
development that may make repeated bullying experiences especially harmful. Bullying happens at a time when the brain is
undergoing development in several bio-psycho-social systems that regulate behavior. During childhood and adolescence there is
a gradual development and strengthening of brain systems involving a variety of cognitive, emotional and behavioral systems,
from self-regulation and emotional processing to executive functions, from social connectivity to perception of threat. In
adolescence, bullying might affect the development of executive functioning, including attention, response inhibition,
organization and planning. The effects of bullying on the development of these biopsycho-social systems are not known, but a
developmental perspective on trauma is needed both for understanding how the diagnosis of PTSD can be applied to this
population, as well as for how potential traumatic effects can be reduced.?s

Additional research is increasing the understanding of the connections between bullying and trauma disorders. Vaillancourt and
colleagues have outlined how the experience of being bullied by peers becomes biologically embedded in the physiology of the
developing child, which in turn modifies health and behavior.26

The National Child Traumatic Stress Network describes two forms of traumatic distress.2’” Acute traumatic events involve
experiencing, witnessing, or a threat of a serious injury to yourself or another. Chronic traumatic situations that occur repeatedly
over periods of time and result in feelings of fear, loss of trust in others, decreased sense of safety, guilt, and shame. Bullying
situations could involve acute trauma, chronic trauma, or both.

The standards for PTSD under the new Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition (DSM-5) focus on
major traumatic events, unfortunately not chronic or complex traumatic situations.28 However, the four diagnostic symptom
clusters include:

¢ Re-experiencing or intrusion. Spontaneous memories of the incident, recurrent dreams related to it, flashbacks or other
intense or prolonged distress.

e Avoidance. Distressing memories, thoughts, feelings or external reminders of the event.

e Negative cognitions and mood. Persistent and distorted sense of blame of self or others, estrangement from others or
markedly diminished interest in activities.

e Arousal. Aggressive, reckless or self-destructive behavior, sleep disturbances, and hyper vigilance.
The PTSD symptoms outlined in DSM-5 closely match the reported symptoms of young people who are bullied, as well as those
who both engage in and are bullied.

IMPACT OF TRAUMA OR TOXIC STRESS

Human brains developed with a natural tendency to focus on potential danger and risk.because this was necessary for survival.2
Failure to note that a dangerous animal is close by could result in death. While these days, the odds of students encountering a

23 Steiner RJ, Rasberry CN. Brief Report: Associations between in-person and electronic bullying victimization and missing school because of safety concerns among
U.S. high school students. ] Adolesc.2015; 43:1- 4.

24 Idsoe, T., Dyregrov, A. & Idsoe, E.C. (2012) Bullying and PTSD Symptoms. ] Abnorm Child Psychol 40:901-911. http://www.uis.no/news/being- bullied-can-cause-
trauma-symptoms-article62673-8865.html

25 Idsoe, supra at 902.

26 Vaillancourt, T., Hymel, S., & McDougall, P., (2013). The biological underpinnings of peer victimization: Understanding why and how the effects of bullying can
last a lifetime. Theory into Practice, 52, 241-248.

27 National Child Traumatic Stress Network. Defining Trauma and Child Traumatic Stress. http://www.nctsnet.org/content/defining-trauma-and- child-traumatic-
stress.

28 American Psychiatric Publishing (2013) Posttraumatic Stress Disorder. http://www.dsm5.org/Documents/PTSD%20Fact%20Sheet.pdf.

29 The insight in this section was derived from two excellent books: Hanson, R. (2013) Hardwiring Happiness: The New Brain Science of Contentment, Calm, and
Confidence, Harmony Books and Van der Klok, B. (2014. The Body Keeps the Score: Brain, Mind, and Body in the Healing of Trauma. Viking Press.
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cougar or bear in their every day walks are low, however, unfortunately, many students encounter hurtful peers and sometimes
adults who are hurtful.

Because of the need to ensure survival, the brain looks for bad news, overreacts to bad things that have happened, and stores
memories of those bad things so that the person can avoid future risk. The brain pays more attention to the bad than to the good.

Experiencing trauma can alter brain functioning in many ways, but four of the most important changes appear to occur in the
following areas:

e Prefrontal Cortex. The prefrontal cortex or “thinking center” is located near the top of the head, behind the forehead. The
prefrontal cortex is where thinking and reasoning occur. When this area of the brain is functioning well, people are able to
think clearly, make good decisions, and be aware of themselves and others.

¢ Anterior Cingulate Cortex. The anterior cingulate cortex or “emotional regulation center” is located next to the prefrontal
cortex, but is deeper inside the brain. This area is responsible for regulating emotions. Ideally, the emotional regulation
center is working closely with the thinking center. When this connection is working well, people are able to manage difficult
thoughts and emotions without being totally overwhelmed.

e Hippocampus. The hippocampus or “memory center” is located under the cerebral cortex. The hippocampus helps translate
short term memory to long term memory.

e Amygdala. The amygdala or “threat response center” is a tiny structure deep inside the brain. The job of the amygdala is to
receive all incoming information, that is everything the person sees, hears, touches, smells, and tastes, and answer one
question: “Is this a threat?”

If the brain detects that a threat may be present, the amygdala takes over and the whole body goes into a fight, flight, or freeze
mode. When this happens, adrenalin rushes through the body and the student’s thinking center shuts down. This response to a
threatening situation is just what brains need to do when a threat is present, because this allows our bodies to respond effectively
to that threat.

When someone experiences an intense traumatic event, like a solder on the battle field, this event can cause profound changes in
their brain that result in a condition called Post Traumatic Stress Disorder or PTSD. An intense, traumatic bullying incident can
also result in this kind of PTSD.

In addition, ongoing persistent toxic stress situations can also cause a traumatic distress disorder When students are under
constant stress, their brains are constantly pumping more cortisol, the stress hormone. This causes the more primitive portions of
their brain to remain activated for longer than they should. This also creates neural pathways that cause them to be more focused
on potential threats.

When their amygdala or threat response center, is over activated they can experience persistent stress, fear, anxiety, and irritation
and have a harder time feeling safe, calming down, or sleeping. These are the reported outcomes of bullying.

Students can also be more easily triggered by a situation that they perceive to present a similar threat. Their brain has become
filled with neural pathways that are trying to help protect them from future danger. They are always alert to when someone might
be hurtful to them. They pay closer attention to who is around them and where they are so that they are prepared to respond.
They are hyper vigilant and stuck in reactive mode.

Because their emotional regulation center is under activated, even when they want to calm down and feel better, they just can’t.
When their thinking center is under activated, they have greater difficulties with concentration and attention. They are less able to
think clearly. Because of this, they likely will have a harder time learning and remembering what they have learned. These are the
reported outcomes of bullying

The hippocampus regulates the storage and retrieval of memories, as well as differentiating between past and present experiences.
The increased stress hormones make it more challenging for the hippocampus to function. Trauma actually reduces the amount
of gray matter in the hippocampus.

This causes students to have more challenges in telling the difference between past and present experiences. Situations that might
resemble prior bullying incidents can cause more intense panic and fear—even though the current situation does not present a
threat or that much of a threat. The problem is that it is harder for their brains to tell what is actually happening.

This can, at times, lead them to make mistaken conclusions. Their brains have less of an ability to figure out whether a current
situation is actually threatening or to determine how threatening the situation actually is. Their brains may translate a minor
incident as being a more significant incident. They may overreact. This is because the thinking and emotional regulation parts of
their brain are under activated because they have been experiencing toxic stress that the school has not stopped.

The fact that this happens is very likely causing problems when students report a current hurtful incident. A school staff member
may think that the student is overreacting. Because of how the student’s brain is responding as a result of experiencing persistent
bullying, this student may actually be overreacting to this specific event.

-11 -



In addition, because of how educators have been guided to respond based on a violation of the disciplinary code, frequently the
more minor incidents are not perceived by the principal to constitute a violation of the disciplinary code, thus not warranting a
sanction. So the student who is being persistently treated badly is told the school will do nothing.

STUDENTS’ BRAINS CAN CHANGE

Students’ brains can change. They can create new neural pathways that can help their brain focus on the positive. Neuroplasticity
is a term that describes the brain's ability to change. Neuroplasticity is possible because of the capacity of their brain’s neurons
and neural networks to change their connections and behavior in response to new information or changes.

Developmental plasticity occurs when the neurons in a young child’s brain rapidly sprout branches and form synapses, or
connections. As the brain begins to process sensory information, some of these synapses strengthen and others weaken. This
creates a network of neural connections.

Unfortunately, if students have experienced trauma, such as bullying, as they are growing, some of these neural connections have
formed in a way that keep their brain functioning in a hyper vigilant manner, with a focus on possible threats and a tendency to
trigger. But their brain does not have to remain in this way. Their brain can create new neural pathways that support greater
calmness and happiness. By focusing on positive things that are happening in their life, they can change their brain.

The recommendations provided in Engage Students to Embrace Civility, especially those directed at supporting students with
challenges are all grounded in effective approaches to support the development of new neural connections to support happiness
and success.

INSTITUTIONAL BETRAYAL

In the context of a discussion of trauma, it is helpful to consider an additional aspect of the situation that has a significant
potential for causing profound harm. This is the concern of Institutional Betrayal.*® The concept of Institutional Betrayal has not
yet been integrated into bullying prevention. However, significant leadership in exploring this concept in connection with
university responses to sexual harassment and assault has been made by Freyd and colleagues.

The concept of Institutional Betrayal is grounded in an understanding of betrayal trauma. Betrayal trauma theory holds that abuse
that occurs within close relationships is more harmful than abuse by strangers. This is because in addition to the abuse, there has
been a violation of trust and the situation involves a continuation of the relationship.

Institutional Betrayal occurs when the person who has engaged in the abuse and the one victimized are associated within the
same institution. This leads to the situation where the one victimized must reach out for help from the institution to get the abuse
to stop. When those who are victimized reach out for help, they must place a great deal of trust in the institution from which they
are seeking help. When the institution does not respond in an effective manner to such reports of abuse, this is associated with a
significant increase in trauma-related outcomes for the one who has been victimized.

Institutional Betrayal is clearly associated with the profound challenges those who are sexually assaulted within an institutional
setting. This includes sexual assault at universities, religious institutions, and athletic teams or other youth organizations. In
significant recently reported situations, not only did the sexual assaults repeatedly occur, profound harm was caused by the
institutions through their denial and cover-ups of what was known by leaders in the institution to be happening

Smith and Freyd created the Institutional Betrayal Questionnaire (IBQ) for use in studies of students who had experienced sexual
harassment or assault at the university level.3! The questions on this survey are quite relevant to the challenges associated with
addressing bullying and harassment in K-12 schools. The IBQ Version 2 questions are:
In thinking about the events described in the previous section, did an institution play a role by (check all that apply)...
. Not taking proactive steps to prevent this type of experience?
2. Creating an environment in which this type of experience seemed common or normal?
3. Creating an environment in which this experience seemed more likely to occur?
4. Making it difficult to report the experience?
5. Responding inadequately to the experience, if reported?
6. Mishandling your case, if disciplinary action was requested?
7. Covering up the experience?
. Denying your experience in some way?

8
9. Punishing you in some way for reporting the experience (e.g., loss of privileges or status)?

30 Smith, C.P. & Freyd, J.J. (2014). Institutional betrayal. American Psychologist, 69, 575-587.
31 Smith, C. P., & Freyd, J.J. (2017). Insult, then injury: Interpersonal and institutional betrayal linked to health and dissociation. Journal of Aggression, Maltreatment,
& Trauma, 26, 1117-1131https://dynamic.uoregon.edu/jjf/institutionalbetrayal/ibq.html.
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10.Suggesting your experience might affect the reputation of the institution?
11.Creating an environment where you no longer felt like a valued member of the institution?
12.Creating an environment where continued membership was difficult for you?

In the context of civil rights laws and regulations, the concept of a hostile environment is related. A hostile environment is an
environment that appears to support the continuation of the hurtful behavior. This is discussed more fully in Chapter 6. The IBQ
questions clearly relate to the characteristics of a school that constitute a hostile environment. The prior research set forth in this
chapter associated with the lack of effectiveness of current approaches to address bullying and harassment in schools provides
evidence of what also could be considered Institutional Betrayal.

The term DARVO, refers to a reaction those engaged in wrongdoing, may display in response to being accused of such behavior.
As described:

DARVO refers to a reaction perpetrators of wrong doing, particularly sexual offenders, may display in response to being held
accountable for their behavior. DARVO stands for "Deny, Attack, and Reverse Victim and Offender.” The perpetrator or
offender may Deny the behavior, Attack the individual doing the confronting, and Reverse the roles of Victim and Offender
such that the perpetrator assumes the victim role and turns the true victim — or the whistle blower — into an alleged offender.
This occurs, for instance, when an actually guilty perpetrator assumes the role of "falsely accused" and attacks the accuser's
credibility and blames the accuser of being the perpetrator of a false accusation.

As Freyd and colleagues have outlined, to remedy the concerns of institutional betrayal requires Institutional Courage. Having
institutional Courage requires a commitment to criminal and civil rights laws, responding effectively and sensitively to reports,
accepting responsibility taking steps to remedy the harm, encouraging witnesses to report, engaging in self-study through focus
groups and by conducting surveys, ensuring that leadership has received effective professional development, being transparent
about data and policy, using the power of your institution to address the larger issues, and committing resources to these actions.
These are essentially the same steps that are outlined in Engage Students to Embrace Civility.

BULLYING AND SCHOOL VIOLENCE

Over the last years, there has been an increase in school shootings, as well as youth suicides and attempts. School shootings,
although significantly tragic, remain exceptionally rare. Across the country, state or district school safety teams are releasing new
“school safety plans.” Too often, these plans are focused on technical security and increased law enforcement presence.?2 So-called
“hardening” of schools.

As part of the Comprehensive School Safety Initiative, The U.S. Department of Justice National Institute of Justice funded two
complementary projects to address these questions: What technologies are currently in use and how those technologies are being
used? What factors may affect the deployment of those technologies? What are the limits of those technologies and what
improvements are needed? And ultimately, how much do we know about the effectiveness of those technologies in keeping
schools safe? The conclusion:

The two reports share the conclusion that the recent increase in the use of technology has not been accompanied by rigorous
research into its effectiveness. ... Both reviews of school safety technology also shared another major conclusion: that no one
technology, school climate intervention, or other school safety strategy can guarantee school security or eliminate the underlying
causes of school violence. An integrated approach that includes emergency response plans, drills, a positive school climate, and
situational awareness is called for, and plans need to be tailored to the needs of each individual school.

A comprehensive study of school shootings by the Secret Service published in 2004, demonstrated that bullying is associated with
shootings.?? The specific findings were:

Almost three-quarters of the attackers felt persecuted, bullied, threatened, attacked or injured by others prior to the incident (71
percent, n=29).

In several cases, individual attackers had experienced bullying and harassment that was long-standing and severe. In some of
these cases the experience of being bullied seemed to have a significant impact on the attacker and appeared to have been a
factor in his decision to mount an attack at the school. In one case, most of the attacker’s schoolmates described the attacker as
"the kid every one teased." In witness statements from that incident, schoolmates alleged that nearly every child in the school
had at some point thrown the attacker against a locker, tripped him in the hall, held his head under water in the pool or thrown

32 Cox, J.w. & Rich, S. Nov. 13, 2018 Armored school doors, bulletproof whiteboards and secret snipers: Billions are being spent to protect children from school
shootings. Does any of it work? Washington Post. https://www.washingtonpost.com/graphics/2018/local/school-shootings-and-campus-safety-industry/?utm_term=.
97f1341d618f&wpisrc=nl_sb_smartbrief.

33 Vossekuil, B., Fein, R.A., Reddy, M.Borum, R., Modzeleski, W. (2004) The Final

Report and Findings of the Safe School Initiative: Implications for the Prevention of School Attacks in the United States. U.S. Secret Service and U.S. Department of
Education. https://www2.ed.gov/admins/lead/safety/preventingattacksreport.pdf
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things at him. Several schoolmates had noted that the attacker seemed more annoyed by, and less tolerant of, the teasing than
usual in the days preceding the attack.’*

Based on an analysis of the 2015 YRBS data, in a recent study published by Pediatrics students who are bullied were twice as likely
to bring weapons to school.3> However, the researchers in this study looked more deeply. They found that the victims of bullying
were more likely to bring weapons if they had also been in a fight, been threatened or injured at school, or skipped school out of
fear for their safety. Each additional risk factor increased the likelihood of bringing a weapon to school. Clearly, the students who
bring weapons to school are the ones who do not feel safe while at school.

It is said that students who engage in school shootings or other forms of violence or who attempt suicide do not fit into one
singular profile.36 There are always multiple factors involved in these situations. However, a closer look informed by an
understanding of trauma yields a different perspective. The common underlying factors are that these are students who have
experienced profound trauma, possibly an acute event. Absolutely ongoing toxic stress. This has wired their brains for hyper
vigilance. This has also impaired their thinking. They most likely have more recently been triggered by a significant—to them—
event. They feel hopeless and helpless to get the ongoing toxic stress to stop. They want to die. And because they are angry, they
want to exact revenge before they do so.

In the case of school shootings, most attackers engaged in some behavior prior to the incident that caused others concern or
indicated a need for help.3” Most attackers had difficulty coping with significant losses or personal failures. Moreover, many had
attempted suicide.

All of these factors are evidence of the experience of trauma3® Students who have experienced trauma have disrupted
relationships with adults, can be more easily triggered, and have challenges in problem solving, especially in challenging
relationship situations. Very often in these situations there has been a recent disturbing “triggering” event to which these students
have felt helpless in resolving and they do not feel they can obtain assistance from anyone at school or in the home.?* Engaging in
a school shooting is often an act of attempted suicide.4’ These students intend to kill themselves or be killed.

As noted also above, being bullied and engaging in bullying is a well-documented factor in youth suicide. However, students who
have engaged in bullying should never be blamed for the decisions of other students.*! Blaming tragic incidents on students who
engaged in bullying ignores the multiple factors, can increase copy-cat behavior, and unfairly blames students for what are overall
school climate concerns, that school leaders are responsible for addressing.

UPSTREAM, MIDSTREAM, PLUNGE, DOWNSTREAM
It is helpful to think of school safety strategies in the context of where they lie on a river that turns into rapids, that go to a
waterfall where the water plunges to dangerous rocks below. Strategies can be considered:

o Upstream, where the river is calmer and it is easier to help students out of the water.

e Midstream, where water is moving more swiftly in rapids indicating a higher risk.

o The end of the rapids and the Plunge, where students go over the waterfall and crash into the rocks below

o Downstream, into the rocks below and the future direction of the river.
DOWNSTREAM

Postvention activities are those that occur Downstream after the Plunge—after a suicide, suicide attempt, or significant act of
violence. Every school must have a postvention plan developed in conjunction with regional mental health providers to help
students and staff recover from what has happened and to prevent further Plunges.

An individualized postvention plan is essential for any student who has attempted suicide, engaged in violence, or was the victim
of violence. It is necessary to assess and correct any situations at school may have been causing distress and to put a positive
support plan into place for these students. An individualized postvention plan is also necessary for those who have experienced
serious or persistent bullying.

341d,atp 21.

35 https://www.aap.org/en-us/about-the-aap/aap-press-room/Pages/Victims-of-Bullying-Twice-as-Likely-to-Bring-Weapon-to-School.aspx.

36 National Threat Assessment Center (2018) Enhancing School Safety Using a Threat Assessment Model: An Operational Guide for Preventing Targeted School
Violence. U.S. Department of Homeland Security. Secret Service https://www.secretservice.gov/data/protection/ntac/
USSS_NTAC_Enhancing_School_Safety_Guide_7.11.18.pdf.

37 The National Center for Healthy Safe Children has ample resources on this. https://healthysafechildren.org/trauma-violence-and-school-shooting

38 National Threat Assessment Center, supra.

39 van Wormer, K.S. (2018) School Shootings and Gun Control: A Focus on Suicide. Psychology Today. https://www.psychologytoday.com/us/blog/crimes-violence/
201802/school-shootings-and-gun-control-focus-suicide.

40 Preti, A. (2008) School shooting as a culturally enforced way of expressing suicidal hostile intentions. ] Am Acad Psychiatry Law. 2008;36(4):544-50.

41 Robinson, I. (2018) I Tried to Befriend Nikolas Cruz. He Still Killed My Friends. New York Times. https://www.nytimes.com/2018/03/27/opinion/nikolas-cruz-
shooting-florida.html.
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PLUNGE

The presence of more armed personnel may prevent more carnage if, and only if, the armed personnel are in the right place at the
right time—which is highly unlikely.42 The likelihood of armed personnel rapidly climbing the cliff and catching students in a net
before they Plunge into the rocks is exceptionally slim. Most shooting incidents are stopped by means other than law enforcement
intervention.

More armed personnel should not be considered an effective Midstream deterrent to school shootings because most school
shooters desire “suicide by cop.” Additionally, more law enforcement in schools can contribute to school-to-prison pipeline
concerns.

Prior to the Plunge, is where some technical security might be placed. It is of course necessary for schools to be adequately secure.
However, as noted, there is no evidence of effectiveness of these technologies. Further, increased technical security features
communicate to students that their school is not safe—thus contribute to increased student distress. Increased technical security
may create a public perception that the school is dedicated to school safety. Absent any research evidence of effectiveness, such
appearances are entirely deceiving.

MIDSTREAM

In the Midstream rapids, before final rapids and the Plunge, is when student behavior should alert someone that this student is
under distress and is considering an act of violence or self-harm. Establishing an effective Threat Assessment process is the
essential Midstream approach. Effective Threat Assessment can catch at-risk students in a net prior to going into the more
significant rapids and the Plunge and possibly taking others along.

The Secret Service just released new guidance for schools, Enhancing School Safety Using a Threat Assessment Model.#> This
document provides helpful guidance on an effective Threat Assessment process—with a caveat that is discussed below.

In the Introduction to the guidelines presented findings from a prior report on school shootings: “(P)rior to most attacks, though
other students had information about the attackers’ plans, most did not report their concerns to an adult.”

Schools must have a solid net that goes fully across the river to identify and address potential concerns. This net must effectively
identify those students who are at higher risk—either because these students ask for help, a peer reports their concerns, or a staff
member detects such concerns.

While most students who are suicidal or potentially violent present warning signs, schools will not know of such concerns unless
these students ask for help or other students report. If students do not think it will make things better to tell school staff about
such concerns, there is less likelihood they will report.

The majority of students who are being bullied do not report what is happening to the school. Ample research indicates that
students think reporting does not resolve the problem or it makes things worse. The fact that the majority of students think that
reporting bullying to school staff will not lead to an effective result is a huge "red flag" of concern in relation to school safety
because effective Threat Assessment requires that students report concerns. The willingness of students to report will be directly
connected to the degree to which they feel they have positive connections with school staff and they trust that the Threat
Assessment process will help, and not harm, their distressed friend.

In the overwhelming majority of schools, the protection net is clearly not covering the river at all widely enough. The key factor
that must be immediately corrected to ensure school safety is diligent efforts to increase positive staff-student connections and the
effectiveness of reports of concern, so students will trust reporting will lead to a positive outcome for their friend.

Effective Threat Assessment also requires an in-depth understanding of the role of trauma that the student who is engaging in
threatening behavior has and likely is experiencing. It is essential the Threat Assessment team includes professionals with
expertise in trauma.

The caveat to the Secret Service guidelines is that the entire document does not use the term "trauma." Without an understanding
of the role and impact of trauma, schools are less likely to engage in the actions necessary to effectively address the concerns of the
student about whom the report was made.

Schools are encouraged to identify what traumatic situations this student has experienced and recent distressing situations these
students are experiencing that has caused significant distress and has led to the concern they may cause harm to self or others.
Schools must implement comprehensive corrective actions if these concerns relate to how this student is being treated by other

42 Balko, R. (2018) Putting more cops in schools won't make schools safer, and it will likely inflict a lot of harm. Washington Post. https://www.washingtonpost.com/
news/the-watch/wp/2018/02/22/putting-more-cops-in-schools-wont-make-schools-safer-and-it-will-likely-inflict-a-lot-of-harm/?utm_term=.07760c090182.
43 National Threat Assessment Center, supra.
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students or staff. Schools must develop a Positive Action Plan to assist this student in resolving the current triggering situation
and gaining greater resilience.

The assessment must never ask, "What is wrong with this student?" The assessment must always focus on "What wrong has or is
happening to this student and how can this be remedied?" Engage Students to Embrace Civility addresses the effectiveness of
school response to reports of concerns.

UPSTREAM

Vitally important Upstream initiatives can help to prevent students from falling into the river in the first place and getting them
out when the water is still relatively calm.

There have been calls for more counselors or social workers in schools. This is clearly imperative. More rapidly, however, it is
necessary to shift the current responsibilities of counselors away from such non-counseling activities as course enrollment to
allow them to use their counseling skills to assist students who are experiencing emotional distress.

The vitally important additional Upstream initiatives will involve all school staff in a comprehensive approach to improve school
climate in accord with trauma informed practices practices to increase student resilience and actions to better foster more positive
staff-student connections and positive student-student positive relations.

Engage Students to Embrace Civility addresses Upstream strategies to improve school climate, increase student resilience,
improve connections between staff .and students, improve relationships between students, and, most importantly, improve the
responsiveness of both staff and school leaders to hurtful incidents and situations.
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CHAPTER 2. WHY WHAT SCHOOLS ARE DOING
IS NOT WORKING

Note: This is the second Chapter in Engage Students to Embrace Civility.

This Chapter sets forth factors that appear to be related to the lack of effectiveness of schools in both preventing and responding
effectively to bullying, as was documented in Chapter 1. Note, these factors are not set forth for the purpose of blaming educators,
especially school leaders. Unless an honest assessment of what might be causing the current lack of effectiveness is made, positive
changes will not occur to address the current concerns.

A significant challenge to school leaders in implementing an effective approach to both reduce hurtful incidents and respond
effectively to those that are witnessed or reported in the profoundly disturbing lack of accurate insight, as well as conflict
associated with ineffective directions and guidance that have been given to or imposed upon schools.

WHAT SCHOOLS HAVE ZERO CONTROL OVER

It must be clearly acknowledged that there are factors related to bullying and other forms of hurtful behavior that are outside of
the control of educators. This includes:

¢ Societal Influences as modeled by political leaders, media, and on social media.
¢ Family Values that have been imparted to students.

e Other School Challenges including the lack of adequate funding, overcrowded classrooms, lack of school counselors and
other mental health services, and the myopic focus on academic test scores, which has prevented a focus on “the whole
child.”

PRIMARY FOCUS ON “BULLYING,” RATHER THAN ALL HURTFUL BEHAVIORS

Schools have been directed to focus on “bullying.” Regardless of whether certain hurtful behavior may or may not fit any of the
definitions of bullying, if students are being hurtful to each other, this can cause an interference in a student learning and
disruption of the school.

The guidance provided to schools on addressing bullying on StopBullying.Gov is:
Sta! Training on Bullying Prevention

To ensure that bullying prevention efforts are successful, all school staff need to be trained on what bullying is, what the school’s
policies and rules are, and how to enforce the rules.#*

This raises the question of “what is bullying?” Unfortunately, the answer is not at all clear. This lack of clarity presents a significant
problem.

The traditional academic definition is common in materials provided to educators. The Centers for Disease Control and
Prevention (CDC), U.S. Department of Education (USDOE), and the Health Resources and Services Administration partnered
with bullying experts to develop a uniform definition of bullying for research and surveillance. In January 2014, the definition
that was released was

Bullying is any unwanted aggressive behavior(s) by another youth or group of youths who are not siblings or current dating
partners that involves an observed or perceived power imbalance and is repeated multiple times or is highly likely to be
repeated. Bullying may inflict harm or distress on the targeted youth including physical, psychological, social, or educational
harm.#5

44 https://www.stopbullying.gov/prevention/at-school/index.html.
45 Vivolo-Kantor , A & Gladden , R.M. (2014) What is Bullying? A New Uniform Definition for Research. StopBullying.gov. http://www.stopbullying.gov/blog/
2014/02/10/what-bullying-new-uniform-definition-research.
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Some surveys seek to measure students experiences with bullying based on this definition. This approach presumes that students
are able to effectively sort out issues of “imbalance of power,” which, based on some research, is doubtful.#6 School administrators
may also have difficulties interpreting the concept of “imbalance of power,” if their understanding is that this is based on social or
physical characteristics. If the student being hurtful or targeted is larger and stronger than the other student, but the other hurtful
or targeted student has a higher social status, is there an “imbalance of power?”

However, there is also the statutory definition of bullying. Or, to be more precise, the fifty different state statutory definitions.
These definitions provide the basis upon which schools are supposed to enforce policies against bullying.

A 2011 USDOE report, Analysis of State Bullying Laws and Policies, noted, in a significant understatement, that the lack of
consistency in use of terms in these statutes “contributes to confusion over how a specific incident should be treated.””

In addition there is a more common definition of bullying held by students, parents, and the general public—which is that
someone has been hurtful.

A review of the surveys compiled by CDC, entitled Measuring Bullying Victimization, Perpetration, and Bystander Experiences: A
Compendium of Assessment Tools, reveals that most surveys assess bullying by providing youth with a list of hurtful behaviors and
asking if they have experienced any of these actions.*8 Thus, these surveys essentially define bullying as a “hurtful act.”

The author of this book once reviewed a Guide provided to educators that on the first page provided the academic definition, on
the second page provided the state statutory definition—with no discussion about the difference. Then, in the appendix was a
model survey that asked students about experiencing someone being hurtful.

Educators are not at fault for being confused.

The Engage Students to Embrace Civility approach is designed to foster positive relations and address all forms of hurtful
behavior. This includes:

e Bullying. Serious or pervasive (widespread) or persistent (repeated) hurtful acts directed at another student that have caused
the student to feel distressed and that has resulted in an interference with the ability of the student to receive an education or
participate in school activities.

¢ Discriminatory Harassment. Bullying, relying on the above definition, that is based on sexual orientation or identity, race,
national origin, disabilities, or religion or other protected identity.

e Sexual Assault or Harassment. Unwelcome sexual comments, gestures, or touching. Sexual harassment could constitute
discriminatory harassment under civil rights laws.

¢ Disrespect or Denigration. Putting someone down. Using insulting terms or symbols that communicate that a person or
group of people is inferior.

e Relational Aggression. A type of aggression in which harm is caused by damaging someone's relationships or social status,
including: Excluding others from social activities. Damaging victim's reputations with others by spreading rumors and
gossiping about the victim, or humiliating him/her in front of others. Withdrawing attention and friendship.

e Conflict or “Drama.” Two-way interpersonal social conflict, frequently focused on establishing social dominance. Often,
drama situations involve romantic relationships in one way or another and may also involve active and engaged supporters.

e Physical Harm or Threat. Physical assault, destruction of property, or a threat to do so.

e Dating Abuse and Hurtful Break-ups. of Intimate Partner Relationships Being hurtful, controlling, or abusive to
someone within a dating relationship. engaging

e Retaliation. When a young person who has been bullied, generally persistently, engages in aggression to try to get this to
stop.

e Hazing or Involving Athletics. Being hurtful to new or younger members of a team or group as a form of initiation or
intimidation of team members.

e Hurtful by Mistake. Jokes or pranks that weren’t meant to be hurtful, but were—or impulsive, angry outbursts followed
immediately by remorse.

e Cyberbullying and Mobbing. Cyberbullying is all of the above hurtful behavior that is accomplished using digital
technologies and social media. A particular vicious form of Cyberbullying is Mobbing, where many students start attacking

46 Ybarra M.L., Boyd D, Korchmaros JD, et al. (2012) Defining and measuring cyberbullying within the larger context of bullying victimization. ] Adolesc Health
2012;51(1):53-58. DOI: 10.1016/j.jadohealth.2011.12.031. (Asked students about bullying in a variety of ways, including a format similar to YRB, then asked a follow-
up question whether this involved someone with greater power or strength. Only 59% of the students who said they were bullied based on this definition, then
indicated this involved someone with greater power or strength).

47 Stuart-Cassel, V, Bell, A. & Springer, J.F. (2011) Analysis of State Bullying Laws and Policies. U.S. Department of Education. http://www.ed.gov/ news/press-
releases/us-education-department-releases-analysis-state-bullying-laws-and-policies.

48 Hamburger ME, Basile KC, Vivolo AM.(2011) Measuring Bullying Victimization, Perpetration, and Bystander Experiences: A Compendium of Assessment Tools.
Atlanta, GA: Centers for Disease Control and Prevention, National Center for Injury Prevention and Control, 2011.
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one student. Because there is such a clear overlap between face-to-face bullying while students are at school and
cyberbullying, it is recommended that the focus be on the hurtful behavior, not the means by which it is perpetuated.

Rather than a limiting focus on “bullying,” schools are encouraged to shift to a focus on fostering positive relations and
responding effectively to all of these forms of hurtful behavior.

MISUNDERSTANDING OF THE NATURE OF HURTFUL BEHAVIOR

Most insight provided to educators casts those students who engage in bullying as having significant other challenges—"problem

students.” While there are students in schools who have significant challenges who do engage in hurtful behavior, this is a

partially inaccurate understanding.

The National Academies of Sciences, Engineering, and Medicine. report, Preventing Bullying Through Science, Policy, and

Practice, addressed the issue of the nature of bullying behavior in its report:
There is evidence that supports a finding that individuals who bully others have contradictory attributes. Research suggests that
there are children and adolescents who bully others because they have some form of maladjustment or ... are motivated by
establishing their status in a social network. Consequently, the relation between bullying, being bullied, acceptance, and
rejection is complex. This complexity is also linked to a stereotype held by the general public about individuals who bully. This
stereotype casts children and youth who bully others as being high on psychopathology, low on social skills, and possessing few
assets and competencies that the peer group values. Although some occurrence of this “stereotypical bully” or “classic bully” is
supported by research,, when researchers consider social status in relation to perpetration of bullying behavior, a different
profile emerges. These studies suggest that most children and youth who bully others wield considerable power within their peer
network and that high-status perpetrators tend to be perceived by peers as being popular, socially skilled, and leaders. High-
status bullies have also been found to rank high on assets and competencies that the peer group values such as being attractive
or being good athletes; they have also been found to rank low on psychopathology and to use aggression instrumentally to
achieve and maintain hegemony. Considering these findings of contrasting characteristics of perpetrators of bullying behavior,
it makes sense that the research on outcomes of perpetrating is mixed. Unfortunately, most research on the short- and long-term
outcomes of perpetrating bullying behavior has not taken into account this heterogeneity when considering the impact to
children and youth who have bullied their peers.®

This passage is exceptionally important, as this understanding of the two very different sources of motivation for bullying

behavior is critically important in recognizing why the current approaches to reduce bullying have not demonstrated

effectiveness.

MARGINALIZED HURTFUL STUDENTS

Information provided on the Federal Partners in Bullying Prevention’s StopBullying.Gov web site appears to be one of the sources
of the “stereotype held by the general public.” The following is text from a professional development program that is currently on
the StopBullying.gov web site:

Children and youth who bully others are more likely than their peers to:
1. Exhibit delinquent behaviors (such as fighting, stealing, vandalism)
2. Dislike school and drop out of school
3. Drink alcohol and smoke cigarettes
4. Bring weapons to school
5. Think about and attempt suicide>

Also on the web site is the following information:

Kids who bully others can also engage in violent and other risky behaviors into adulthood. Kids who bully are more likely to:
1. Abuse alcohol and other drugs in adolescence and as adults
2. Get into fights, vandalize property, and drop out of school
3. Engage in early sexual activity
4. Have criminal convictions and traffic citations as adults

5. Be abusive toward their romantic partners, spouses, or children as adults®!

49 National Academies of Sciences, Engineering, and Medicine. 2016. Preventing Bullying Through Science, Policy, and Practice. Washington, DC: The National

Academies Press.
50 Bullying Prevention and Response Base Training Module. http://www.stopbullying.gov/prevention/training-center/prnt_friendly_speaker_notes.pdf.
51 https://www.stopbullying.gov/at-risk/effects/index.html.
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As noted, students who match these characteristics are indeed present in schools and can engage in aggression. These are clearly
students who have experienced trauma. The aggression they are exhibiting is a manifestation of the trauma disorder. Punishing
these students for being hurtful will do nothing to stop their hurtful behavior—and will likely increase it. When these students are
suspended for being hurtful, the principal often fail to ask what is happening to them and how are they being treated by other
students or staff.

Addressing the concerns presented by these students will require a comprehensive risk prevention and intervention approach
grounded in trauma informed practices, as outlined in this book.

DOMINANCE MOTIVATED HURTFUL STUDENTS

However, the primary source of bullying is students who are well-integrated into the student culture and have strong social
support. They are highly popular among their peers. They have strengths that are easy to recognize, including social relationship
skills, athleticism, and/or attractiveness.>?

Faris and Felmlee explained as follows:

Clearly it is the strong who do the attacking: recent scholarship has debunked the traditional view of aggressive youth as socially
marginal and psychologically troubled. Indeed, aggressors often possess strong social skills and harass their peers, not to reenact
their own troubled home lives, but to gain status.>

[A]ggression is highly related to dominance and territoriality. Most adolescents desire status, albeit to varying degrees, and this
desire motivates much aggressive behavior: the more adolescents—or their friends—care about being popular, the more
aggressive they become over time. Bullies appear to pursue status, as well as affection, as goals.

Popularity is associated with increased physical and relational aggression, behavior used to maintain social dominance. As
social status increases, aggressive behavior escalates—at least until youth approach the pinnacle of the school hierarchy, when
such actions are no longer required and aggression again declines.>*

Juvonen identified that students who were named by peers as the “coolest” were also often named the most hurtful and the ones
engaging in spreading of rumors.>* This insight from Juvonen explains the ethological basis for this hurtful behavior:

Ethological research suggests that aggression is a strategy to establish a dominant position within a group. Among a number of
species (e.g., various non-human primates), physical aggression enables attainment of a dominant position, such that the most
powerful fighter (typically male) acquires a top position within a group and therefore gains access to valued resources. Within
human youth, aggression can be considered a strategic behavior that serves similar social dominance functions.>°

Consider this association with animal-based behavior further. Animals are indeed aggressive, especially as they approach puberty.
There appear to be two targets for such aggression—animals that are weak and not desirable for mating and animals who are
rivals.

Now reflect on which students get bullied in middle and high school. This includes students who are perceived to have a minority
sexual orientation or identity, those with disabilities, those who are obese or otherwise considered unattractive, those of a
different race or religion, and those who are just “weird.” Additionally, there can be fierce battles between rivals or attacks on
students who are perceived to be rivals.

Students who are hurtful to achieve dominance frequently appear to have a sense of entitlement grounded in privilege. They may
feel they are entitled to determine who is to be considered “deviant.” They may not recognize or be willing to admit their actions
are hurtful. They have likely experienced environments where their drive for dominance has been valued, such as in athletics or
receiving “rewards” for their compliance with school expectations. They are well behaved in front of staff and are not considered
“problem students.”

They also likely have socially prominent parents, which creates challenges in a disciplinary context. They are not headed to prison.
They are headed to leadership positions in society. Obviously, society would be greatly benefitted by helping these students
change their approach to leadership.

52 Rodkin, P.C., Espelage, D.L and Hanish, L.D. (2015) A Relational Framework for Understanding Bullying Developmental Antecedents and Outcomes. American
Psychologist. Vol. 70, No. 4, 311-321; Rodkin, P.C. (2012) Bullying and Children's Peer Relationships. Colleagues Volume 8 Issue 2 Education Matters Article 4, pp
5-10. Rodkin, P. C., Farmer, T. W., Pearl, R, and Van Acker, R. (2006). They’re cool: Social status and peer group supports for aggressive boys and girls. Social
Development, 15, 175-204. Farmer, T. W., Petrin, R. A, Robertson, D. L., Fraser, M. W., Hall, C. M., Day. S. H., and Dadisman, K. (2010). Peer relations of bullies,
bully-victims, and victims: The two social worlds of bullying in second-grade classrooms. Elementary Youth Organization Journal, 110, 364-392.

53 Faris, R. and Felmlee (2014) Casualties of Social Combat: School Networks of Peer Victimization and Their Consequences American Sociological Review 2014, Vol.
79(2) 228-257 (citations omitted).

54 1d.

55Juvonen, J. Wang, Y. and Espinoza, G. (2013) Physical Aggression, Spreading of Rumors, and Social Prominence in Early Adolescence: Reciprocal Effects
Supgorting Gender Similarities? ] Youth Adolescence. 42:1801-1810.

56 Id.
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Strategies to address the concerns of socially-skilled, leadership students who are hurtful to establish social dominance, who
predominate at the secondary level, will necessarily be dramatically different from the strategies used to address the concerns of
marginalized students.

Because bullying is grounded in a desire for social dominance, it is essential that schools focus on creating a culture where those
individuals who are perceived to be “true leaders” are the ones who consistently demonstrate kindness, respect, and compassion.

As the recognition of these differences in the nature of bullying behavior has only reached more public attention in the 2016
National Academies of Sciences, Engineering, and Medicine report and this insight has not yet been evident on the
Stopbullying.gov website, any anti-bullying program developed in earlier years is highly likely to not have taken this foundational
understanding of the nature of bullying behavior into account.

Therefore, the approach taken in these programs are highly likely to be ineffective in reducing bullying behavior of the students
who are hurtful to achieve social dominance. As discussed in Chapter 1, a recent meta analysis of bullying prevention programs at
the secondary level, when the pressure for social dominance emerges more strongly, documented zero effectiveness.””

To be clear, risk prevention approaches will not effectively change student hurtful behavior that is driven by a desire to achieve
dominance. A positive social norms approach is necessary. This is the basis for the Engage Students to Embrace Civility
approach.

PROFOUNDLY DAMAGING DYNAMICS

The dynamics of this situation must be more fully understood, especially in situations where socially skilled, compliant students
have been hurtful to students who have greater challenges>® The hurtful actions of socially skilled students are likely to be
sophisticatedly cruel—but largely invisible to any staff member.

If targeted students report, principals may view the situation based on what they think about the differences in the degree to
which both students are compliant to school staff. Based on this perspective, the principal is may not think that the compliant
“good” student was really all that hurtful.

These are also often more minor incidents, that by themselves would not meet the statutory definition of “bullying” or warrant a
suspension. The harm is being caused by the persistent and pervasive nature of the hurtful behavior—which is profoundly
harmful, but not likely to be considered sufficiently serious to warrant a disciplinary sanction.

What principals may say to targeted students is: “It was just a joke.” “You are overreacting.” “If you would only stop (fill in the
blank), this would not keep happening to you.” (Use of Rationalizations is discussed more fully in Chapter 5.)

Experiencing this persistent harm, which has created a situation of toxic stress, and realizing that the school will do nothing to
stop this, also increases the risk that targeted students will trigger and have a more visible outburst that is obvious—and likely a
violation of the disciplinary code. Even if these students protest that their outburst was in response for being treated badly, these
statements will likely be disregarded and a suspension will ensue.

The targeted students have learned a huge lesson that they cannot trust that the principal or any other school staff care about their
well-being or will step in to help. The socially skilled hurtful students learn that they can be slyly hurtful and there will be no
negative consequences. This is a clear example of Institutional Betrayal.

B1-DIRECTIONAL HURTFUL BEHAVIOR AND IMPULSIVE RETALIATION

The Embrace Civility Student Survey results revealed a significant amount of bi-directional hurtful behavior. There was a clear
relationship between being hurtful and having others be hurtful to you was identified.

Students who had “ever” engaged in hurtful behavior were 3.6 times more likely to also have experienced someone being hurtful
to them than students who “never” engaged in hurtful behavior.>

Students who indicated they had been hurtful to another student in the last month were also asked what they were thinking at the
time. The two key reasons students were:

® 47% I acted too fast when I was angry and really did not "think."
o 449% This student had been hurtful to me or a friend of mine.

Clearly, reducing impulsive retaliation must be a high priority for schools to achieve a more positive school climate. A research-
based strategy to reduce such Impulsive Retaliation is set forth in Chapter 5.

57 Yeager, et. al. supra.
58 The insight in this section is based on long standing observation of the dynamics by the author.
59 Embrace Civility Student Survey, supra.
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INEFFECTIVE DISCIPLINARY CODE APPROACH

In December, 2010, USDOE released a document entitled Key Components for State Anti-Bullying Laws.®® This guidance
encouraged states and districts to address bullying as a disciplinary code violation. Included in this guidance were the
recommended requirements for a Local Educational Agency policy:

e A definition of “bullying” consistent with the state statute. The state statutory definition is generally a comprehensive
statement that includes many components.

e A procedure for students, students’ families, staff, and others to report incidents of bullying.
e A procedure for promptly investigating and responding to any report of an incident of bullying.

e A procedure for maintaining written records of all incidents of bullying and their resolution.

A detailed description of a graduated range of consequences and sanctions for bullying.

These components within a policy are clearly necessary. However, when bullying prevention and intervention is reduced to an
assessment of whether a student who reportedly has been hurtful has violated the disciplinary code and therefore should be
subjected to a sanction, this will not achieve a positive result.

When school staft use authoritarian practices to address student misbehavior, this results in an increase in bullying and other
forms of aggression.®! Punishment and use of authoritative power over students who have engaged in misbehavior reinforces the
idea that those who have power are able to dominate others and cause them to suffer.52 In other words, the punishment by
authority approach models bullying behavior.

Ample research makes it clear that punishing students is ineffective in changing behavior.63 This approach is totally ineffective in
addressing cyberbullying because schools aren’t making rules for sites and apps, staff aren’t present, students rarely report, and
punishment can lead to uncontrollable digital retaliation.

A disciplinary consequence response usurps the role of the targeted student and turns the situation from a harmful offense
against that student, which should require remedy, to a violation of a school rule—the consequence of which cannot even be
disclosed to the targeted student because of privacy concerns. Thus, generally all the target is told by the principal is “I handled
this.” This response fails to remedy the harm to the target and leaves the target feeling extremely vulnerable. Powerful students
who are considered “leaders” are likely to rarely be punished.

It appears that one of the most harmful impacts of reliance on the disciplinary code approach is that because the consequence of a
determination that “bullying” has occurred is a disciplinary sanction imposed on the accused student, there is a total lack of
attention paid to the concerns of students who are being targeted in a persistent or pervasive manner by more minor incidents.

In many statutes, this persistent or pervasive hurtful behavior will not fit the statutory definition of “bullying.” Often, students
experiencing such persistent or pervasive harm will not even report, because they do not think the principal will do anything
about such minor incidents.

These persistent or pervasive hurtful incidents can also cause profound emotional harm, potentially even greater harm because
such persistent or pervasive hurtful acts have created a chronic situation of toxic stress.

However, as will be discussed in Chapter 6, schools are required under civil rights laws to respond if a hostile environment has
been created. A “hostile environment” can be created either by serious hurtful acts or persistent or pervasive hurtful acts.

What appears to have been established is a negative loop:

e Principals think that students who are being bullied will report and that if they do report, the way in which the principal
responds will resolve the problem.

e Based on their interpretation of the definition of “bullying” in the bullying statute, principals will generally only respond in
situations where a student reports a more serious incident. Students know this.

e Students also know or suspect that principals will not respond if they report a socially dominant student who is being
hurtful, because these students are not “problem students.” This is especially true if the student who is being bullied has had
problems in school and has been disciplined. These students have a lower level of trust in principals.

60 Federal Partners in Bullying Prevention. Key Components in State Anti-Bullying Laws. http://www.stopbullying.gov/laws/key-components/index.html. See also:
https://www2.ed.gov/policy/gen/guid/secletter/101215.html.

61 Cornell, D. and Huang, F.L. (2016) Authoritative School Climate and High School Student Risk Behavior: A Cross-sectional Multi-level Analysis of Student Self-
Reports. Journal of Youth and Adolescence; Konstantina, K. and Pilos-Dimitris S. (2010) School Characteristics as Predictors of Bullying Ammong Greek MIddle
School Students. International Journal of Violence and School 11 Septembra 2010. 93-113.

62 Yoneyama, S and Naito, A. (2003). Problems with the paradigm: The school as a factor in understanding bullying (with special reference to Japan). British Journal
of Sociology of Education, 24: 315-330.

63 http://supportiveschooldiscipline.org/connect/discipline-disparities.
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e Students may report more serious incidents, if there were witnesses who may be supportive, because they may think there is
a higher likelihood the principal will do something. If the principal does suspend the student who was hurtful, this rarely
stops the hurtful behavior and often results in retaliation. As a result, students do not return to report these continuing
problems to the principal—because when they did report, this did not make things better or made things worse.

e Students rarely report the more minor, but persistent or pervasive, hurtful incidents, because any time they have reported,
the principal told them that this was not “bullying” and not a violation of the policy, so there is nothing they can do.

e When principals see survey data that indicates that X% of students report being bullied, they discount the meaning of this
data. because of their experience. They are quite sure that bullying is not as much of a problem in their schools because,
surely, if it were, the students would report to them—and they would, of course, make things better.

e Whenever a negative story about bullying appears in the media, the typical school response is: “We have zero tolerance to
bullying. We have a policy against and tell students to report. When they report bullying, we will take care of this.”

All of these actions are demonstration of a form of Institutional Betrayal.

CONFLICTING GUIDANCE

Schools have also been provided with significantly conflicting guidance. As noted, schools have been told to implement policies,
set up reporting, and impose sanctions if a student engages in bullying. They have also been directed to reduce the imposition of
sanctions, such as suspensions and expulsions.® Further, schools are required to document the number of sanctions they impose
in annual reports made to the state and USDOE.

Schools have also been advised by USDOE that they should use restorative practices as an alternative to suspensions.s> The
underlying research supporting restorative practices is very sound. However, there are challenges in the implementation of the
current recommended restorative practices in schools.® Further, there is no clear understanding of what the term restorative
practices even means.

A common restorative practices approach many schools now appear to be taking is that of mediation. Mediation is dangerous in
situations where there is an actual imbalance of power. A document on StopBullying.Gov, Misdirections in Bullying Prevention
and Intervention, wisely warns against use of mediation or conflict resolution in situations of bullying due to the imbalance of
power between the participants.®”

Face-to-face mediation can be manipulated by a dominant student and harmful to a student who lacks self-confidence and is
therefore unable to be effectively assertive. Forced apologies are entirely ineffective. Forced acceptance of what the targeted
student knows to be a forced apology is exceptionally harmful.

It is possible that mediation will result in retaliation, because hurtful students realize they will not suffer any significant
consequences. The targeted students will not reporting this retaliation, because the experience has increased their distrust.

Further, if any student who is involved in the hurtful situation—either the one engaging in hurtful behavior or the student who is
being targeted—has other challenges in their social relationship skills or has experienced trauma and this is impacting their
behavior, neither mediation nor most restorative practices will do anything to address these concerns.

REQUIRED PUBLIC BULLYING REPORTS

USDOE also advised states to enact a statutory provision that requires schools to annually report the number of bullying
incidents—that is the number of incidents that met the statutory definition and resulted in the imposition of a disciplinary
consequence.58

Schools want to avoid such “black mark” reports. Many states or districts have created complicated decision grids for principals
to determine whether the reported incident meets the statutory definition.

Targeted students do not know how to effectively report all of the aspects of the situation to meet this statutory standard. Most
significantly, students often do not report what the harmful impact of this has been on them, which is included in most statutory
definitions. Thus, reported incidents will often be determined to not violate the disciplinary code, and thus the school does not
face this “black mark.”

64 http://www.ed.gov/news/press-releases/secretary-duncan-attorney- general-holder-announce-effort-respond-school-prison-p.

65 U.S. Departments of Education and Justice, (2014) Supportive School Discipline Initiative, School Discipline Guidance Package. http://www2.ed.gov/policy/gen/
guid/ school-discipline/index.html?exp=1. Helpful references on this include https://www.schoolcounselor.org/asca/media/asca/PositionStatements/
PS_Discipline.pdf.

66 Fronius,T., Persson, H., Guckenburg, S., Hurley, N., Petrosino, A. (2016) Restorative Justice in U.S. Schools: A Research Review WestEd. https://www.wested.org/
resources/restorative-justice-research-review/; see also https://wested.org/. Search for “Restorative.”

67 StopBullying.gov. Misdirections in Bullying Prevention and Intervention. https://www.stopbullying.gov/sites/default/files/2017-10/misdirections-in-prevention.pdf.
68 Federal Partners in Bullying Prevention. This was the recommendation made: “Transparency and Monitoring. Include a provision for LEAs to report annually to
the state on the number of reported bullying incidents, and any responsive actions taken. Include a provision for LEAs to make data regarding bullying incidence
publicly available in aggregate with appropriate privacy protections to ensure students are protected.”

69 For example: https://txssc.txstate.edu/tools/law-toolkit/topics/bullying.

-23 -



In states that have made this a statutory requirement, the rates of bullying reported by the school have plummeted, while the rate
at which students report being bullied on surveys has increased or remained constant.

An analysis of what has happened in the state of New York after the passage of the much touted Dignity Act for All Students
(DASA) statute enacted in 2011.70 This statute requires that all schools make an annual report of bullying incidents.

In an analysis by the New York Attorney General from the 2013-14 school year found that 71% of New York City schools
reported zero incidents of harassment, bullying or discrimination of students for that entire year.”! The rate at which students
report being bullied on the New York YRBS has steadily increased since 2011.72

Similar reports of declining bullying incidents as reported by schools and increases of bullying on the state survey are evident on
other states with this annual reporting requirement. These are some recent story headlines:

¢ Vermont: “Data indicates schools are likely underreporting bullying.””
e Florida: “Florida schools say bullying is down, but are kids afraid to report it?”74
¢ Indiana: “Despite law, Indiana schools are misreporting their bullying data, Call 6 Investigation finds.””>

The requirement of public reporting of the number of bullying incidents has obviously not resulted in schools being held more
accountable. This has resulted in schools not doing a thing in response when students report they are being bullied.

IGNORING THE HARMFUL IMPACT OF STAFF BULLYING

Another factor that has not received sufficient attention is the hurtful treatment of students by staff. Like student-on-student
bullying, staff bullying is an abuse of power that tends to be persistent and involves degrading a student, often in front of other
students.

One definition of bullying by teachers is:

(A) pattern of conduct, rooted in a power differential, that threatens, harms, humiliates, induces fear, or causes students
substantial emotional distress.”s

A profoundly disturbing example of how this concern does not receive sufficient attention is the following. In April, 2014, the
Board on Children, Youth, and Families of the Institute of Medicine and the National Research Council held a 2-day workshop
titled Building Capacity to Reduce Bullying and Its Impact on Youth.”” The last session included a panel of students. These students
had been present throughout and were asked to identify issues that were not raised by the professionals and were missing from
the overall discussion.

The key issue raised by the students was “Teachers and Adults as Bullies.” Student comments were:
Teachers can be bullies too.
If teachers are giving the impression that this kind of behavior is okay, the kids are going to think this kind of behavior is okay.
We cannot be having teachers and coaches being okay with bullying kids in addition to the students who are doing so.”8

Unfortunately, the resulting report issued a year later, Preventing Bullying Through Science, Policy, and Practice, totally omitted
any reference to this strongly expressed student concern—despite an entire section on the school climate which focused on
student relations with school staff.”®

The StopBullying.Gov web site is a key resource on issues related to bullying.8° There is no insight presented on this site for how
to address the concern of hurtful school staff members.

An older study of this concern identified two kinds of teachers who engage in bullying: those seen as intentionally humiliating
students and those seen as being overwhelmed by situations, including a lack of support from the administration, lack of training
in effective classroom management, and classes that were too large 8!

A more recent study found the following:

70 http://www.p12.nysed.gov/dignityact/.

71 Chapman, B. (Wednesday, August 31, 2016,) NYC public schools have been underreporting bullying, report suggests. New York Daily News. http://
www.nydailynews.com/new-york/education/nyc-public-schools-underreporting-bullying-report-article-1.2773446.

72 Youth Risk Behavior data for New York state. http://apps.nccd.cdc.gov/youthonline/ App/Results.aspx? LID=NY.

73 https://vtdigger.org/2018/05/06/data-indicates-schools-may-underreporting-bullying/.

74 http://www.sun-sentinel.com/news/education/fl-bullying-statistics-20161230-story.html.

75 https://www.theindychannel.com/longform/despite-law-indiana-schools-are-misreporting-their-bullying-data-call-6-investigation-finds.

76 McEvoy, A. (2005). Teachers who bully students: Patterns and policy implications. Paper presented at the Hamilton Fish Institute’s Persistently Safe Schools
Conference, Philadelphia, PA. p. 3.

77 Simon, P. and Olson, S. (2014) Building Capacity to Reduce Bullying Workshop Summary. Institute of Medicine and National Research Council. The National
Academies Press. Page 111. http://iom.nationalacademies. org/Home/Reports/2014/Building-Capacity-to-Reduce-Bullying.aspx.

781d.at 111.

79 National Academies of Sciences, Engineering, and Medicine, (2016) supra.

80 http://stopbullying.gov.

81 Twemlow, S.W., Fonagy P., Sacco F., and Brethour J. (2006) Teachers who bully students: a hidden trauma. Int J Soc Psychiatry. Vol 52(3) 187-198.
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Although the toxic effects of peer bullying among middle school students are widely recognized, bullying by teachers and other
school staff has received little attention. This study compared the prevalence and school adjustment of students bullied by
teachers/staff, students bullied by peers, and students who were not bullied. The sample consisted of 56,508 students in Grades 7
and 8 who completed a statewide school climate survey. Students were classified into four groups: (a) not bullied (87.2%); (b)
bullied only by peers (9.3%); (c) bullied only by teachers/staff (1.2%); and (d) bullied by peers and teachers/staff (1.5%). In
comparison to students who reported no bullying, students bullied by teachers and other school staff were significantly more
likely to report lower school engagement and self-reported grades and more negative perceptions of school climate. Students
bullied only by peers reported more distress symptoms than those bullied by teachers and other school staff. These findings call
for more attention to the problem of teacher and other school staff bullying.s2

There are usually no negative consequences for teachers who engage in bullying.®? Students who are targeted often are vulnerable,
have some devalued personal attribute, are unable to stand up for themselves, and others will not defend them. Frequently, there
are references to how this student differs from other students who are more capable or valued. As a result, the student may also
become a target by peers. As explained:

Students who are bullied by teachers typically experience confusion, anger, fear, self-doubt, and profound concerns about their
academic and social competencies. Not knowing why he or she has been targeted, or what one must do to end the bullying, may
well be among the most personally distressing aspects of being singled out and treated unfairly. Over time, especially if no one in
authority intervenes, the target may come to blame him or her self for the abuse and thus feel a pervasive sense of helplessness
and worthlessness.3

The Gay Lesbian Straight Education Network (GLSEN) study 2011 National School Climate Survey found that over half (56.9%)
of sexual minority students heard teachers or other staff make homophobic comments or negative comments about a student’s
gender expression at school and when school staft were present, less than a fifth of the students reported that staff frequently
intervened.8

GLSEN’s 2013 National School Climate Survey found 61.6% of LGBT students who reported a hurtful incident to school staft said
school staff did nothing in response, 55.5% of LGBT students reported personally experiencing LGBT-related discriminatory
policies or practices at school, and 34.8% said their administration was very or somewhat unsupportive of them.

A 2016 GLSEN study, From Teasing to Torment: School Climate Revisited, A Survey of U.S. Secondary School Students and
Teachers asked students whether they had heard biased comments from teachers and other staff members3¢ The survey
participants included all students, not just those who identified as LGBT. Students reported the following:

e Twenty-six (26%) reported that teachers and other school staff had made negative remarks about how “masculine” or
“feminine” students are.

e Twenty-three percent (23%) reported that teachers and other staff made comments about students’ academic ability.
e Twenty one percent (21%) reported that teachers and other staff members had made sexist remarks.

e Sixteen percent (16%) of students reported that teachers and staff members use the expression “that’s so gay” or “you’re so
gay” and 15.3% heard them make other homophobic remarks.

e Fourteen percent (14%) of students reported hearing teachers and other staff make racist comments.
¢ Fourteen percent (14%) reported that teachers and staff members made negative religious remarks.
e Thirteen percent (13%) reported ever hearing teachers or other school staff make anti-transgender comments.8”

A report issued by The Council of Parent Attorneys and Advocates documented reports of children with disabilities who were
subjected to abuse by school staff.88

In a survey of students with obesity or weight problems attending a weight loss camp, 42% of these students reported being
bullied by physical education teachers or sport coaches and 27% reported being bullied by teachers.°

82 Datta, P., Cornell, D. & Huang, F. (2017) The Toxicity of Bullying by Teachers and Other School Staff. School Psychology Review Volume 46, No. 4, pp. 335-348.
83 McEvoy, supra.

84 McEvoy, supra at 2-3.

85 Kosciw, J. G., Greytak, E. A., Palmer, N. A., and Boesen, M. J. (2014). The 2013 National School Climate Survey: The experiences of lesbian, gay, bisexual and
transgender youth in our nation’s schools. New York: GLSEN.

86 Greytak, E.A., Kosciw, ].G., Villenas, C. and Giga, N.M. (2016). From Teasing to Torment: School Climate Revisited, A Survey of U.S. Secondary School Students
and Teachers. New York: GLSEN.

871d.

88 Butler, J. (2009) Unsafe in the Schoolhouse: Abuse of Children with Disabilities. The Council of Parent Attorneys and Advocates, Inc. http://c.ymcdn.com/sites/
www.copaa.org/resource/collection/662B1866-952D-41FA-B7F3-D3CF68639918/UnsafeCOPAAMay_27_2009.pdf;

89 Puhl, R.M., Peterson, J.L. and Luedicke, J. (2013) Weight-Based Victimization: Bullying Experiences of Weight Loss Treatment-Seeking Youth. Pediatrics 131:e1-
e9.
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The National Clearinghouse on Supportive School Discipline has outlined the concerns of harsh and exclusionary disciplinary
policies and practices have been applied disproportionately to members of specific demographic groups such as racial and ethnic
minorities, males, and students with emotional, behavioral or cognitive disabilities.9

On the Embrace Civility Student Survey, students were also asked how frequently in the last month, they had witnessed a school
staff member be hurtful to a student. Student responses were:

® 9% Almost every day.

® 12% Once or twice a week.

® 21% Once or twice a month.
® 58% Never.

The results on questions about student-on-student hurtful behavior—how frequently they had witnessed a student be hurtful to
another student, been hurtful, or had someone be hurtful to them—were then analyzed based on their response to the question
about witnessing staff being hurtful to students.!

Students were classified as “ever” or “never” having witnessed staff being hurtful to a student. “Ever” included those who
witnessed such hurtful behavior once or twice a month, once or twice a week, or almost daily.

The results were significant. Those students who had “ever” witnessed staff be hurtful to a student were significantly more likely to
report witnessing, engaging in, or being targeted by hurtful behavior.

Witnessed hurtful behavior:

® 85% of students who “ever” witnessed a staff member be hurtful to a student indicated that they had also witnessed a student
being hurtful to a student.

e 56% of students who “never” witnessed a staff member be hurtful to a student indicated that they also had witnessed a
student being hurtful to another student.??

Engaged in hurtful behavior:

® 50% of students who “ever” witnessed a staff member be hurtful to a student indicated that they had engaged in hurtful
behavior directed at another student

® 13% of students who “never” witnessed a staff member be hurtful to a student engaged in hurtful behavior directed at
another student.??

Were targeted by hurtful behavior:

® 73% of students who “ever” witnessed a staff member be hurtful to a student also indicated that someone had been hurtful to
them.

® 36% of students who “never” witnessed a staff member be hurtful to a student reported that someone had been hurtful to
them.%

As noted, students who reported they were involved in hurtful incidents, either as the one who was hurtful or the target, were also
asked how staff responded, if present, and the outcome.

Students who reported they had been hurtful and they had also witnessed staff “ever” be hurtful reported the top three staff
responses to the hurtful situation were:

e Ignored the situation.
e Told them to stop.
o Just watched.
Whereas, hurtful students who had “never” witnessed staff be hurtful reported the top three responses were:
e Stepped in to help.
e Talked with both of us together to resolve the situation.

e Ignored the situation.

90 http://supportiveschooldiscipline.org/connect/discipline-disparities.

91 The Chi-square test of independence was used to determine how witnessing staff maltreatment of students related to student responses to these questions.
92 Chi-square (3) = 223.94, p<.001.

93 Chi-square (3) = 241.14, p<.001.

94 Chi-square (3) = 259.75, p<.001.
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When students who had experienced someone be hurtful to them had “ever” witnessed staff be hurtful to a student, things got
better after a response by staft only 22% of the time. However, when students had “never” witnessed staff be hurtful to a student,
things got better after a response by staff 49% of the time.%>

The issue of staff being hurtful to students appears to be enormously important. It appears that in schools where staft treat
students in hurtful ways, this results in significantly higher levels of student hurtful behavior directed at peers and significantly
lower levels of assistance provided to students.

An alternative perspective is to consider the dramatic declines that could be achieved to reduce student against hurtful student
hurtful behavior by reducing staff hurtful behavior directed at students and improving staff responsiveness when they witness
hurtful incidents.

FAILURE TO CONSIDER DEVELOPMENTAL FACTORS

The lack of effectiveness of the current bullying prevention approaches at the secondary level relates to the developmental changes
students undergo as they enter puberty. Note as discussed earlier, a meta-analysis of bullying prevention programs at the
secondary level demonstrated zero effectiveness.% As the researchers stated:

Strong developmental theory supports the prediction that anti-bullying programs might be less effective in older age groups
compared to younger children. This involves the developmental changes in the content of bullying, the characteristics of those
who bully, the underlying psychological causes of bullying, and finally an overall increase in reactance against controlling adults
among older adolescents.””

The developmental changes identified by Yeager and colleagues include the following:

e Personal Identity Adolescence is a time for developing personal identity and a sense of morality, and establishing
independence, competence, and personal control.%8 Telling teens simply to “Tell an adult” will often fall on deaf ears because
this is translated as “admit personal failure.”

¢ Change in the nature of bullying behavior. Direct and observable forms of hurtful behavior, such as hitting and insults,
decline as students go from elementary level the secondary level. More indirect forms of bullying, such as rumors and
exclusion, increase. It is less likely that school staff will notice these more indirect forms of hurtful behavior.

e Significantly less adult supervision. Teens are not as closely supervised in secondary school environment. They spend
additional time with each other in environments without adult supervision. They are constant users of digital technologies
and social media. Reliance on adult supervision is not a viable prevention approach.

e Changes in the type of young people who engage in bullying behavior. Among younger children, bullying behavior is
most often associated with deficiencies.!® Students who most frequently bully others at the secondary level are more
frequently focused on achieving dominance and social status.

e Sexual maturity. Sexual harassment, disagreements between prospective, current, and former romantic partners,
competition over romantic partners, disparagement based on perceived value as a romantic partner, and bullying of gender
non-conforming students is frequent at the secondary level.!0! Sexual digital images can be a significant concern.

e Exclusion. Teens form social groups with others who share their interests that, by their very nature, engage in exclusion.102
Teens deserve the right to decide who they will hang out with, who they like, and who they do not like. However, this should
not lead to hurtful acts of exclusion.

e Autonomy. Ample evidence from prevention programs that address smoking and drug abuse demonstrate that adults telling
teens to “Just say ‘No™” can have an opposite effect of increasing risk behavior.103

95 Chi-square (2) = 37.84, p<.001.

96 Yeager, et. al, supra.

97 1d., citations omitted.

98 Erikson, E. H. (1968). Identity: Youth and Crisis. New York, NY: Norton.
99 Yeager, et. al, supra.

100 Id.

101 Id.

102 Id.

103 Id.
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RELIANCE ON TOKEN REWARDS

Amanda has ADHD. She works very hard to maintain her behavior and school work, however, this is a challenge. Her school
provides fun outings for those students who comply with expectations. Amanda never gets to go on these outings. Amanda
frequently experiences being bullied—by the students who always go on the outings.105

James has high functioning autism and comes from a family with challenges. It is difficult for him to maintain his behavior and
interact with other students. He more readily triggers. Several girls in his 4th grade class, who are regularly rewarded, have
discovered that it is easy to cause James to trigger. They bug him until he does and then run with excitement to tell the teacher
or playground aide. James then gets into trouble. When he has tried to explain what is happening, the principal does not believe
him.

Despite the lack of solid research evidence of effectiveness, schools have been encouraged to rely on Positive Behavior
Intervention and Supports (PBIS) to reduce bullying.!% The PBIS framework and current guidance incorporate excellent core
features that are important for school management.!% Maintaining a 5:1 positive to negative connections with students, especially
those who have greater challenges is imperative!

However, reliance on behavior management principles and the use of school-wide token rewards, is an approach currently
incorporated into PBIS that requires rethinking.

PREVENTION SCIENCE AND TRAUMA INSIGHT

The underlying foundation of PBIS is grounded on B.F. Skinner’s operant conditioning thinking from the 1950°s.197 This thinking
appropriately requires a focus on adult behavior and encourages positively acknowledging positive behavior. However, this
thinking is out of date when considered in the context of current prevention science insight, especially in relation to the role and
impact of trauma.

A very recent article published on the PBISApps website that addressed student misbehavior illustrates the concern.!08

A student’s reasons for acting out are rooted in one of two motivations: getting something or avoiding something, specifically
activities, attention, or stimulus.

Clearly, this perspective indicates a lack of insight into the negative impact of trauma or the challenges associated with a range of
disabilities such as Attention Deficit Hyperactivity Disorder and Autism Spectrum Disorder on student behavior.

This profoundly damaging impact has been explained:

While behavioral methods are useful in some cases, problems arise when attempting to use these operant approaches with
children who know what is expected of them and who are motivated to do well, but who lack skills to do so due to deficits in
impulse control, frustration tolerance, flexibility, problem solving, or other adaptive skills. For children who are aware of the
consequences of their maladaptive behaviors but who lack the skills to inhibit these behaviors,the operant approach falls short.
In fact, these approaches can sometimes do more harm than good: first, by increasing behavioral performance only in response
to promise of reward; second, by negatively affecting the self-esteem of children who want to do well but lack the skills to do
so,and who are told repeatedly that they are failing to meet expectations because they are not trying hard enough; and third, by
increasing power struggles between adults and children that can be detrimental to the relationship. In sum, through increase of
motivation, operant approaches can make the possible more probable, but they simply cannot make the impossible possible.10?

In 2013, the National Association of School Psychologists, in collaboration with other leading education organizations, released A
Framework for Safe and Successful Schools.% This document included the following statement:

In a growing number of schools across the country, response to intervention (RTI) and positive behavior interventions and
supports (PBIS) constitute the primary methods for implementing an MTSS (Multiple Tier System of Supports) framework.
Ideally though, MTSS is implemented more holistically to integrate elorts targeting academic, behavioral, social,
emotional, physical, and mental health concerns.!!

104 These are examples, among many, from students in my own community—Eugene and Springfield, Oregon. This is home of the University of Oregon, the
birthplace of PBIS. The data clearly demonstrates that bullying of students is a significant concern—in schools in the region where PBIS has been implemented with
great fidelity for decades. Local mental health professionals consider PBIS to have a very damaging impact on their patients.

105 http://www.pbis.org/school/bully-prevention.

106 Sugai, G., and Horner, R. H. “Responsiveness-to-intervention and school-wide positive behavior supports: Integration of multi-tiered system approaches.”
Exceptionality, 17(4). 2009. p. 226.

107 McIntosh, K., Filter, K. J., Bennett, J., Ryan, C., & Sugai, G. (2010). Principles of sustainable prevention: Designing scale-up of school-wide positive behavior
support to promote durable systems. Psychology in the Schools, 47, 5-21.

108 PBISApps (2018) Motive, Motivate, Motivation: Why Are My Students Doing That?! https://www.pbisapps.org/community/Pages/Motivation-of-Problem-
Behavior.aspx.

109 PollastrIiJ, AR, Epstein, L.D., Heath, G.H. & Ablon, J.S. (2013) The Collaborative Problem Solving Approach: Outcomes Across Settings. Harvard Review of
Psychology. Volume 21, Number 4 at 189.

110 Cowan, K. C.,Vaillancourt, K., Rossen, E.,& Pollitt, K. (2013). A framework for safe and successful schools. Bethesda, MD: National Association of School
Psychologists.

111 Cowan, Vaillancourt, Rossen, & Pollitt. (emphasis added)
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Cohen, founder of the National School Climate Center, and colleagues note that the PBIS program is implemented in
disempowering authoritarian fashion, rather than democratically and collaboratively.!12

Thus, there is a recognition of the need for PBIS to shift to an approach that is better grounded in recent research in prevention
science. This shift appears to be occurring but, as evidenced by the recent PBISApps article, current insight into prevention
science and trauma has not yet sufficiently penetrated the foundation of PBIS thinking.!13

From the perspective of strategies to foster positive relations and reduce bullying, there are significant concerns associated with
school-wide use of token rewards.

SOURCES OF BULLYING BEHAVIOR

To understand these concerns it is helpful to have an understanding of the different sources of hurtful behavior, as was discussed
earlier. This insight into the two very different underlying motivations of bullying behavior is critically important in recognizing
why the current approaches to reduce bullying have not demonstrated effectiveness and why reliance on school-wide Token
Rewards is especially harmful.

DISCOURAGED STUDENTS WHO MAY BE HURTFUL

As noted above, a significant problem emerges when students have challenges in maintaining their behavior so because they lack
the skills, have neurological challenges, or have experienced trauma.!'* These students repeatedly experience the situation of
failing to meet expectations and, thus, are shamed and excluded in front of their peers. This can be exceptionally damaging to
their self-esteem—and their relationships with school staff and peers.

These students also match the description of some of the students who engage in bullying. It is highly reasonable to suspect that
students who lack impulse control and who have become very discouraged because of the punitive nature of the token reward
system, as applied to them, may also be much more likely to engage in aggression towards their peers—either because they feel so
bad about themselves or in response to being treated badly or excluded by their peers.

DECREASE OF INTRINSIC MOTIVATION

Use of tokens that seek to increase behavior in support of positive relations, may actually decrease such positive behavior,
especially when students are outside of the view of an adult. This is because use of tangible rewards has been found to decrease
intrinsic motivation. A meta-analysis of 128 studies on the effects of rewards concluded that:

“(T)angible rewards tend to have a substantially negative effect on intrinsic motivation (...) Even when tangible rewards are
offered as indicators of good performance, they typically decrease intrinsic motivation for interesting activities.”15

Consider this insight in the context of those students who are known to be the primary source of bullying behavior.

When students who, at a younger age, are highly motivated to receive extrinsic rewards from adults become teens, their desire for
such external reinforcement from adults will wane. Their desire for external reinforcement from peers will significantly increase.
Being hurtful to others to gain dominance and social status is behavior that is clearly motivated by the external rewards of
attention and power.

Students who are intrinsically motivated to be kind and compassionate to others will be less likely to be eager to receive rewards
at any age. When they become teens, their intrinsic motivation to engage in compassionate behavior can be expected to continue
—whether or not they are being directly supervised by school staff or expect to receive rewards.

Students who have disabilities, including behavior challenges, are among those who most often experience being bullied.!'6
Students who engage in bullying to gain dominance are likely to be hurtful to those who have greater challenges.

Consider how this dynamic then plays out when a student who is known to have behavior challenges reports to the principal that
one or more students who are known to always receive rewards are the ones being hurtful.

DISCRIMINATORY IMPACT

When a school implements token rewards, it generally becomes very apparent that some students are identified as the “good”
students and students are the “bad” students. Approaches such as giving “self manager” buttons clearly identify for all students
which students have lower social desirability in the eyes of the staff.117

112 Cohen, et.al,, supra.

113 Barrett, S. Eber, L. & Weist, Eds. (2015) Advancing Education Effectiveness: Interconnecting School Mental Health and School-wide Positive Behavior Support.
PBIS. https://www.pbis.org/school/school-mental-health/interconnected-systems.

114 Pollastri, et. al., supra.

115 Deci E.L. Koestner R, and Ryan R.M. .(1999) Effects of reward on intrinsic motivation—negative, neutral and positive. Psychol Bull. 1999.

116 National Academies, supra.

117 http://www.pbis.org/common/cms/files/pbisresources/2_UsingRewards.ppt.
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It is also possible that implicit bias also plays a role in who does or does not receive rewards, as bias has been found to play a role
in many ways in which teachers treat students.!18

Some schools take the “good” students on field trips or allow them to engage in other fun activities. A visit to the school while
these “good” students are away will readily reveal that the majority of students who were excluded from these fun activities are
those who came from families living in poverty, are a minority, or have disabilities—all students who are experiencing higher
levels of toxic stress—on top of which they have been cast as less desirable and worthy by their school.!?

MODELS RELATIONAL AGGRESSION

Relational aggression is a type of aggression in which harm is caused by damaging someone's relationships or social status.!20
Manifestations of relational aggression include:

¢ Excluding others from social activities;

e Damaging victim's reputations with others by spreading rumors and gossiping about the victim, or humiliating him/her in
front of others;

e Withdrawing attention and friendship.2!

The public designation of those students who are in the “green zone” and those who are not essentially creates a “PBIS caste
system” in the school.!22 Staff are modeling that it is acceptable to look down on some students and exclude them from groups
and activities. School staff are engaging in shaming and exclusion that models relational aggression!

118 Yale Center for Teaching and Learning. Awareness of Implicit Biases. https://ctl.yale.edu/ImplicitBiasAwareness

119 Also based on witnessing this in action time and time again in schools in the UO region.

120 Simmons, Rachel (2002). Odd Girl Out: The Hidden Culture of Aggression in Girls. New York, New York: Mariner Books; McGrath, Mary Zabolio (2006). School
Bullying: Tools for Avoiding Harm and Liability. Thousand Oaks, Calif: Corwin Press; Marion K. Underwood (2003). Social Aggression among Girls (Guilford Series
On Social And Emotional Development). New York: The Guilford Press.

121 Steinberg, L. (2008). Adolescence, 8th ed. 101. New York, NY: McGraw-Hill.

122 The author was at a school board meeting of a district that has diligently implemented PBIS districtwide for five years. A middle school principal was making a

presentation. Much of what this school was doing was great. But after the principal described the behavior management plan, he turned to the student members of the
school choir and asked them, “How many of you are in the green zone?” This school has clearly created a PBIS caste system.
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CHAPTER 3. LAWS, REGULATIONS, GUIDANCE,
AND POLICIES

In this Chapter, the sources of laws and policies will be outlined and discussed. These laws, regulations, guidance, and policies will
provide the basis for filing a complaint against the district, with the possibility of appeal to the state or federal government.
Understanding the provisions of these laws and how they interrelate can provide the basis for guidance on how to best document
what is happening and insist that the bullying or harassment of your child is more effectively addressed.

BULLYING STATUTES AND DISTRICT POLICIES

There is no federal law addressing bullying. All 50 states have enacted statutes governing bullying. These statutes were enacted or
revised based on guidance that was provided in 2010 by USDOE. USDOE issued a document and maintains a page on the
Stopbullying.gov web site entitled Key Components in State Anti-Bullying Laws.2* The recommended components of state
statutes and local educational policies are:

Purpose Statement

Outlines the range of detrimental effects bullying has on students, including impacts on student learning, school safety, student
engagement, and the school environment.

Declares that any form, type, or level of bullying is unacceptable, and that every incident needs to be taken seriously by school
administrators, school staff (including teachers), students, and students’ families. ...

Statement of Scope

Covers conduct that occurs on the school campus, at school-sponsored activities or events (regardless of the location), on school-
provided transportation, or through school-owned technology or that otherwise creates a significant disruption to the school
environment. ...

Speci“cation of Prohibited Conduct

Provides a specific definition of bullying that includes a clear definition of cyberbullying. The definition of bullying includes a
non-exclusive list of specific behaviors that constitute bullying, and specifies that bullying includes intentional efforts to harm
one or more individuals, may be direct or indirect, is not limited to behaviors that cause physical harm, and may be verbal
(including oral and written language) or non-verbal. The definition of bullying can be easily understood and interpreted by
school boards, policymakers, school administrators, school staff, students, students’ families, and the community.

Is consistent with other federal, state and local laws. (For guidance on school districts’ obligations to address bullying and
harassment under federal civil rights laws, see the Dear Colleague Letter: Harassment and Bullying, issued by the Department’s
Office for Civil Rights on October 26, 2010, available at http://www2.ed.gov/about/offices/list/oct/letters/colleague-201010.pdf.)

Prohibited Conduct also includes:
e Retaliation for asserting or alleging an act of bullying.
e Perpetuating bullying or harassing conduct by spreading hurtful or demeaning material even if the material was created by
another person (e.g., forwarding offensive e-mails or text messages). ...
Enumeration of Speci“c Characteristics

Explains that bullying may include, but is not limited to, acts based on actual or perceived characteristics of students who have
historically been targets of bullying, and provides examples of such characteristics.

Makes clear that bullying does not have to be based on any particular characteristic. ...
Development and Implementation of LEA Policies

Directs every LEA to develop and implement a policy prohibiting bullying, through a collaborative process with all interested
stakeholders, including school administrators, staff, students, students’ families, and the community, in order to best address
local conditions. ...

123 https://www.stopbullying.gov/laws/key-components/index.html.
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Components of LEA Policies
A. De"nitions
Includes a definition of bullying consistent with the definitions specified in state law. ...
B. Report Bullying

Includes a procedure for students, students’ families, staff, and others to report incidents of bullying, including a process to
submit such information anonymously and with protection from retaliation. The procedure identifies and provides contact
information for the appropriate school personnel responsible for receiving the report and investigating the incident.

Requires that school personnel report, in a timely and responsive manner, incidents of bullying they witness or are aware of
to a designated official. ...

C. Investigating and Responding to Bullying#

Includes a procedure for promptly investigating and responding to any report of an incident of bullying, including immediate
intervention strategies for protecting the victim from additional bullying or retaliation, and includes notification to parents
of the victim, or reported victim, of bullying and the parents of the alleged perpetrator, and, if appropriate, notification to law
enforcement officials. ...

D. Written Records

Includes a procedure for maintaining written records of all incidents of bullying and their resolution. ...
E. Sanctions

Includes a detailed description of a graduated range of consequences and sanctions for bullying. ...

F. Referrals

Includes a procedure for referring the victim, perpetrator and others to counseling and mental and other health services, as
appropriate. ...

Review of Local Policies
Includes a provision for the state to review local policies on a regular basis to ensure the goals of the state statute are met. ...

Communication Plan

Includes a plan for notifying students, students’ families, and staff of policies related to bullying, including the consequences for
engaging in bullying. ...

Training and Preventive Education

Includes a provision for school districts to provide training for all school staff, including, but not limited to, teachers, aides,
support staff, and school bus drivers, on preventing, identifying, and responding to bullying.

Encourages school districts to implement age-appropriate school- and community-wide bullying prevention programs. ...
Transparency and Monitoring

Includes a provision for LEAs to report annually to the state on the number of reported bullying incidents, and any responsive
actions taken.

Includes a provision for LEAs to make data regarding bullying incidence publicly available in aggregate with appropriate
privacy protections to ensure students are protected. ...

Statement of Rights to Other Legal Recourse
Includes a statement that the policy does not preclude victims from seeking other legal remedies. ...

StopBullying.gov also maintains a helpful page that provides a handy link to its analysis of the substance of various state statutes
for every state. The pages for each state also link to the state department’s web site for further state information.!2 The
StopBullying.gov state laws page is the place to start when determining what your state statute requires. Usually, the state
department of education or the state school board association has created model policies for the districts to adopt. Districts are
generally able to make modifications to these models as long as their policy is in accord with the state statute.

As noted, every school district is required to have a disciplinary policy that addresses bullying and harassment. This disciplinary
policy is included in a document that should be provided to students at the beginning of the school year. This may be called
“disciplinary code” or “students’ rights and responsibilities,” or some similar name. A copy can be obtained from the front office
of the school or online at the district web site. Make sure that you have a copy of the district’s policy so that you know how and
what school staff should do to address these situations.

124 https://www.stopbullying.gov/laws/index.html.
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CIVIL RIGHTS LAWS

It is important to distinguish between bullying and harassment. Several federal laws, as well as state laws, govern discriminatory
harassment based on “protected class.” “Protected classes” are those minority groups that have traditionally been discriminated
against. At the national level this includes race and national origin, sex and sex role stereotyping, and disabilities. At the state
level, religion is generally also specifically included. It is not necessary that the student be a member of the “protected class.” The
laws also protect students who are being treated badly because of the perspective they are a member of a “protected class.”

These laws are enforced through agency actions by the OCR or the state department of education. It is possible to file at both
levels. The arrangement between states and OCR differ. Many times, the state department of education will play a leadership role
in an initial response. Filing a complaint in this manner will start what is called an “agency action” to determine whether the
district’s actions are in accord with the laws and regulations. Withholding funds is the outcome of a negative finding. As this
would have a negative impact, districts are normally responsive if a well-documented action is commenced to address such
concerns. “Well documented” is the key to success. This documentation is addressed in Chapter 5.

These statutes also provide the basis to file a law suit against the school. If serious injury has resulted from the school’s failure to
effectively respond to discriminatory harassment, litigation is an option that should be considered. The objective of this document
is to assist parents and advocates to achieve a positive resolution to these hurtful situations that avoids litigation. However, the
documentation you are recommended to obtain and retain is also in accord with the facts that will need to be established to be
successful in a law suit against a district. The author is not providing legal guidance in this document.

The federal civil rights statutes are these:

* Title VI of the Civil Rights Act of 1964.125 Prohibits discrimination on the basis of race, color, or national origin in any
educational program or activity receiving federal funds. Title VI includes discrimination based on religion, if grounded in
national origin.

* Title IX of the Education Amendments of 1972.126 Prohibits discrimination on the basis of sex by an educational program
or activity receiving federal funds. Title IX also prohibits gender-based discrimination, including sex-role stereotyping based
on sexual orientation or identity.

* Section 504 of the Rehabilitation Act of 1973 (Section 504).127 Prohibits discrimination on the basis of disability in
programs or activities receiving federal funds.

* The Americans with Disabilities Act of 1990 (ADA).!28 Prohibits discrimination on the basis of disability.

SEXUAL HARASSMENT OR ASSAULT

Title IX also provides the basis to address sexual harassment. Sexual harassment includes unwelcome sexual advances, requests
for sexual favors, and other verbal or physical harassment of a sexual nature.!?® Sexual harassment is a broad term, including
many types of unwelcome verbal and physical sexual attention. Sexual assault refers to sexual contact or behavior, often physical,
that occurs without the consent of the victim. A student or a staff member could engage in sexual harassment or assault. Sexual
harassment generally violates civil laws—students have a right to learn without being harassed. Sexual assault refers to acts that
are criminal in nature.

Some forms of sexual harassment include:
® Verbal harassment of a sexual nature.
* Unwelcome sexual advances.
* Unwanted talk of sexual relations, stories, or fantasies.
* Pressure to engage with someone sexually.
* Sexual exposure in person.
* Unwanted sexually explicit images, emails, or messages.

* Making grades or involvement in school activities dependent on sexual favors, either explicitly or implicitly.

125 Title VI of the Civil Rights Act of 1964. 42 U.S.C. §§ 2000d-2000d-7.
126 Title IX of the Education Amendments of 1972. 20 U.S.C. §§ 1681-1688.
127 Section 504 of the Rehabilitation Act of 1973.29 U.S.C § 794.

128 The Americans with Disabilities Act of 1990. 42 U.S.C. §§ 12131-12134.
129
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One recent study found that students who were more actively engaged in bullying in middle school were the ones who were more
actively engaged in sexual harassment in high school.130 This makes sense from a developmental perspective.

WHAT CONSTITUTES DISCRIMINATORY HARASSMENT

OCR issued what is called a Dear Colleague Letter in 2010. Dear Colleague Letters provide guidance to school districts about what
OCR thinks the laws and regulations require. This Dear Colleague Letter outlined what constitutes discriminatory harassment as
follows:

Harassment creates a hostile environment when the conduct is sufficiently severe, pervasive, or persistent so as to interfere with
or limit a student’s ability to participate in or benefit from the services, activities, or opportunities offered by a school. When
such harassment is based on race, color, national origin, sex, or disability, it violates the civil rights laws that OCR enforces.13!

What the school is required to do under civil rights laws and regulations if a hostile environment is suspected is conduct a
prompt, thorough, and unbiased investigation. If a hostile environment is found to be present, the school must take prompt
and effective steps reasonably calculated to end the hurtful conduct, prevent it from recurring, remedy its harmful effects on
the target, and correct the hostile environment to reduce the potential the hurtful acts will continue.132

The reason the prior paragraph is bold is that these requirements provide the basis for knowing what schools should do—but
often do not do in response to a report of bullying or harassment. Normally what principals do is investigate to determine
whether the accused student’s actions created a sufficient disruption to constitute a violation of the disciplinary code and
therefore sanctions should be imposed. This is the primary reason that the way schools are responding to reports of bullying or
harassment is not effective.

Let’s break this down to questions:

* Was a student seriously, persistently, or pervasively being harassed by one or more students or staff member based on the
student’s membership or perceived membership in a “protected class?”

* Was the harassment sufficiently serious to significantly interfere with the student’s learning or activities at school? If this is
the case, it is considered that the hurtful behavior has created a “hostile environment.”

* Did a staff member who had authority to take corrective action, which includes teachers, know of the hurtful conduct or
should a staff member have known of the hurtful conduct?

* Did the school fail to take prompt and effective steps reasonably calculated to end the hurtful conduct, correct the hostile
environment, prevent it from recurring, and remedy its effects?

If a school is deliberately indifferent to a hostile environment it knows or should have known about, this can warrant an adverse
agency action. If the school is deliberately indifferent to a hostile environment it knows about, this supports liability in a law suit.

CRITICALLY IMPORTANT WORDS

There are three critically important words to note: “serious, persistent, or pervasive.” The hurtful behavior or incidents may be
considered serious—that is has involved physical violence, threats, or other serious incidents that have caused a substantial
disruption.

However, these civil rights statutes also apply if the student is being persistently being treated badly by one or a small a group of
students or if the hurtful treatment is more pervasive—that is many different students are being hurtful. The persistent or
pervasive language may or may not be incorporated into state statute. Even if it is, the principal may be more inclined to ignore
this because in the thinking of the principal, a student should not be subjected to disciplinary action for behavior that has not
been serious and caused a substantial disruption in the school.

Note also the language “interfere with or limit a student’s ability to participate in or benefit from the services, activities, or
opportunities offered by a school.” If this situation is present, this is called a “hostile environment.” This language is most often
incorporated into state statutes.

This is the component of the situation that is vitally important to address. Too often a student or parent will complain, “these
hurtful acts are occurring” but have not outline the harmful impact of these hurtful acts. Too often, the principal focuses solely on
an investigation into what hurtful acts are occurring and ignores the harmful impact on the targeted student—this is because the
principal’s sole focus is on determining whether to sanction the accused hurtful student.

130 Leemis, R.W., Espelage, D.L, Basile, K.C. & Davis, J.P. (2018) Traditional and cyber bullying and sexual harassment: A longitudinal assessment of risk and

protective factors. Aggressive Behavior.
131U.S. Department of Education, Office for Civil Rights (October 26, 2010) Dear Colleague Letter on Harassment and Bullying. https://www2.ed.gov/about/offices/

list/ocr/letters/colleague-201010.html.
1321d.
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Documenting a hurtful situation must follow a 2-part approach: “These hurtful acts are occurring and this is how the harmful
impact is significantly interfering with my child’s right to receive an education and participate in school activities.”

BULLYING STATUTES AND HARASSMENT

A significant concern is that in crafting the state anti-bullying statutes, many states have included the term “harassment.” Also,
many states followed the guidance from USDOE, set forth above, to set forth an “Enumeration of Specific Characteristics.”
Sometimes, this list in statutes is equivalent to what is considered to be “protected classes” either under federal or that state’s civil
rights laws. Other times, the classes set for are more expansive. Some state statutes make it appear that for an incident to be
considered “bullying,” under the state statute, the target must be within a protected class. Other state statutes do not.

This appears to have created a significant state of confusion among school principals. If a situation involves serious, persistent, or
pervasive hurtful acts based on the target’s protected class status, or the perception thereof, this should be considered
discriminatory harassment under civil rights laws, not bullying or harassment under the state anti-bullying statute.

It appears that many times, when a student reports that “someone is bullying them,” the principal responds to this situation as
though this is a report of a violation of the disciplinary code, enacted pursuant to state law. The principal’s primary attention is
directed to determining whether the accused student engaged in actions serious enough to warrant a disciplinary action and what
sanctions to apply—because this is how they handle all suspected violations of the disciplinary code.

INTERVENTION IN DISCRIMINATORY HARASSMENT

Another webpage, also on the StopBullying.Gov web site, describes the difference between the bullying prevention statutes and
actions schools are supposed to take if there are concerns of discriminatory harassment under civil rights laws.13* The most
important text on this page is this:

What are a school’s obligations regarding harassment based on protected classes?

Anyone can report harassing conduct to a school. When a school receives a complaint they must take certain steps to investigate
and resolve the situation.

o Immediate and appropriate action to investigate or otherwise determine what happened.

o Inquiry must be prompt, thorough, and impartial.

o Interview targeted students, offending students, and witnesses, and maintain written documentation of investigation
o Communicate with targeted students regarding steps taken to end harassment

o Check in with targeted students to ensure that harassment has ceased

o When an investigation reveals that harassment has occurred, a school should take steps reasonably calculated to:

e End the harassment,

e Eliminate any hostile environment,

e Prevent harassment from recurring, and

e Prevent retaliation against the targeted student(s) or complainant(s).

What should a school do to resolve a harassment complaint?
o Appropriate responses will depend on the facts of each case.

e School must be an active participant in responding to harassment and should take reasonable steps when crafting remedies to
minimize burdens on the targeted students.

e Possible responses include:
- Develop, revise, and publicize:
» Policy prohibiting harassment and discrimination
» Grievance procedures for students to file harassment complaints

» Contact information for Title IX/Section 504/Title VI coordinators

133 https://www.stopbullying.gov/laws/federal/index.html.
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- Implement training for staff and administration on identifying and addressing harassment

- Provide monitors or additional adult supervision in areas where harassment occurs

- Determine consequences and services for harassers, including whether discipline is appropriate

- Limit interactions between harassers and targets

- Provide harassed student an additional opportunity to obtain a benefit that was denied (e.g., retaking a test/class).

- Provide services to a student who was denied a benefit (e.g., academic support services).

The Dear Colleague Letter from OCR in 2010 informed schools that they must respond to situations of discriminatory harassment
that they know or reasonably should know about.!3* The examples included make clear that to avoid an adverse agency action,
schools must not only intervene in reported incidents, they must engage in comprehensive efforts to change the school culture
that underlies such incidents. The need to address the school culture was thoroughly addressed throughout the Dear Colleague
Letter. The requirements set forth included:

When responding to harassment, a school must take immediate and appropriate action to investigate or otherwise determine
what occurred. The specific steps in a school’s investigation will vary depending upon the nature of the allegations, the source of
the complaint, the age of the student or students involved, the size and administrative structure of the school, and other factors.
In all cases, however, the inquiry should be prompt, thorough, and impartial.

If an investigation reveals that discriminatory harassment has occurred, a school must take prompt and effective steps
reasonably calculated to end the harassment, eliminate any hostile environment and its effects, and prevent the harassment
from recurring. These duties are a school’s responsibility even if the misconduct also is covered by an anti-bullying policy, and
regardless of whether a student has complained, asked the school to take action, or identified the harassment as a form of
discrimination. ...

When the behavior implicates the civil rights laws, school administrators should look beyond simply disciplining the
perpetrators. While disciplining the perpetrators is likely a necessary step, it 0$en is insu%cient. A school’s responsibility is
to eliminate the hostile environment created by the harassment, address its elects, and take steps to ensure that
harassment does not recur. Put dilerently, the unique elects of discriminatory harassment may demand a dilerent
response than would other types of bullying.135

The action steps that were outlined in this Dear Colleague Letter included:

* Separate the accused harasser and the target, provide counseling for the target and/or harasser, or take disciplinary action
against the harasser.

* Provide training or other interventions not only for the perpetrators, but also for the larger school community, to ensure
that all students, their families, and school staff can recognize harassment if it recurs and know how to respond.

* Provide additional services to the student who was harassed in order to address the effects of the harassment, particularly if
the school initially delays in responding or responds inappropriately or inadequately to information about harassment.

* Take steps to stop further harassment and prevent any retaliation against the harassed student, the person who made the
complaint or against those who provided information as witnesses.

* Make sure that the harassed students and their families know how to report any subsequent problems, conduct follow-up
inquiries to see if there have been any new incidents or any instances of retaliation, and respond promptly and appropriately
to address continuing or new problems.

Correcting a hostile environment requires more actions than simply investigating to determine whether the hurtful student
violated the disciplinary code, deciding on a punishment, and then telling the targeted student that the situation has been
handled.

PROCEEDING UNDER CIVIL RIGHTS DISCRIMINATORY HARASSMENT COMPLAINT

As should be apparent from this discussion, if at all possible, it will be far better when filing a complaint with a district if it can be
argued that the situation involved discriminatory harassment under civil rights laws, rather than simply a violation of the bullying
statute. In doing so, this should place the school and district leadership on notice that the intervention actions expected must be
greater than merely deciding whether disciplinary action against the accused student is sufficient to resolve the situation.

134 USDOE, Dear Colleague Letter, supra.
135 Id., pp. 3-4.
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Another reason for this is that if the district does not handle this situation effectively, if this is a situation of discriminatory
harassment, it is possible to file an appeal at the state department of education and/or with OCR. Under some state bullying
prevention statutes, if the district decides the situation is not bullying and there is nothing they will do, so it is may not be possible
to appeal this decision any further.

Note that the Key Components in State Statutes does not mention provisions on what students and their parents can do if the
school’s response has not resolved the situation. This is also not addressed directly in most state statutes.

If the young person who is being treated badly is not immediately identifiable as a member of a “protected class” there are three
possible strategies can be used to characterize the situation as discriminatory harassment under civil rights laws, rather than
“bullying.”

* Your child does not have to actually be a member of the protected class, rather, the hurtful acts must be somehow tied to a a
perception that your child is in a protected class.!36 For example, if a student is not gay, but is being treated badly based on
the perception of being gay—being called names that are denigrating the student on the basis of a perception of being gay,
this counts as discriminatory harassment. Or if a student is being persistently denigrated by being called disparaging names
associated with having a disability, this counts as discriminatory harassment. Both of these are situations that occur
frequently.

* If your child has been diagnosed by a mental health or medical professional as experiencing depression, anxiety, or a
traumatic stress disorder, the fact that the student has such a “mental illness” the student is considered to be have
“disability.”37 Note, the term “mental illness,” “disorder,” or “disability.” This is because of unfortunate “shorthand” that
mental health professionals use. If your child is experiencing challenges that could be diagnosed as a traumatic stress
disorder as the result of being treated badly (or other concerns that have come about in his/her/their life) this means that
your child is now suffering as a result of what others have been doing or has happened.

- If the situation is such that the hurtful acts have been serious, persistent, or pervasive and this is significantly interfering
with your child’s ability to learn and participate at school, upon consultation with a mental health or medical professional,
your child’s mental status may be characterized a traumatic stress disorder. With such a professional diagnosis, under
Section 504, this is a student who has a disability. Therefore, a complaint can proceed under the civil rights laws Section
504.

- It is not necessary that a student with a mental health disability currently be receiving special education services to file a
complaint pursuant to Section 504.138 However, it may be helpful to request your child be designated as receiving support
under a Section 504 Plan as part of resolving this situation. In this way, the resolution will be incorporated into the Section
504 Plan. This may provide you with greater ability to ensure compliance. This is discussed more fully in Chapter 4.

- Appendix A sets forth insight that may be provided to a mental health professional. This has merged what research has
documented as the most common distress outcomes of being bullied in a manner that is in accord with the standards
included in the Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition (DSM-V) for a condition known as
“Other specified trauma- and stressor-related disorder.13?

» 'This is the diagnosis that the author thinks is likely going to be most relevant in bullying situations. In fact, while the
author is not a mental health professional, it is this author’s opinion that if the hurtful situation in a school is
sufficiently severe, pervasive, or persistent so as to interfere with or limit a student’s ability to participate in or benefit
from the services, activities, or opportunities offered by a school, this is a situation that almost certainly will also meet
the standards for a diagnosis as a trauma- and stressor-related disorder. Thus, any student who is experiencing what
under civil rights regulations is called a hostile environment in school can and should be determined to be within a
protected class as having a mental health disability—and thus the situation should be considered to be a violation of
Section 504.

* Sometimes students are bullied based on weight problems or obesity. If this describes your child and a doctor would say that
your child’s weight condition is associated with a disability, it may be possible to claim that your child has a disability. This
strategy is less certain. Therefore, a combination of a diagnosis of a disability associated with a weight condition and a
traumatic stress disorder may be advisable if the facts will support this.

136 USDOE, Dear Colleague Letter, supra.

137 USDOE, OCR, (2016) Parent and Educator Resource Guide to Section 504. https://www2.ed.gov/about/offices/list/ocr/docs/504-resource-guide-201612.pdf.

138 From the Parent and Educator Resource Guide to Section 504, supra. page 7. A student who has a record of a disability may or may not need special education or
related aids and services. ... But, even if a student with a disability does not need services, the student is protected from disability-based discrimination under Section
504’s general non-discrimination requirements

139 American Psychiatric Association (2013) Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition. https://dsm.psychiatryonline.org/doi/book/
10.1176/appi.books.9780890425596.
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SPECIAL EDUCATION LAW

Schools are required to take steps to reduce the bullying of and by students with disabilities and remedy the harmful effects. In
addition to Section 504, ADA, some students with disabilities receive protection under the Individuals with Disabilities Education
Act (IDEA).10 Tssues specifically related to students with disabilities is addressed in the next Chapter.

COMPLAINT PROCEDURES

Lastly, it is necessary to find the statute and district policies that relate to filing a complaint with the district, with an appeal to the
state to resolve a bullying or harassment situation. There is no uniform guidance applicable to every state to accomplish this. It
may be necessary to wade through information in this quest for this information.

The complaint process may be set forth in your district’s disciplinary code. It may be necessary for you to look on the district web
site for “complaint process.” It may also be helpful to look on your state department of education’s web site to find out about the
appeal process up to the state level. You may have to call this district to find out how to file a complaint.

There may be a different process to follow for a complaint if the concern is discriminatory harassment under civil rights laws, as
compared to bullying under the state statute. There also may be a different process if you are receiving special education services.
There may be a different process for a Title IX complaint for sex harassment. If there are multiple different complaint processes
and several would fit with your situation file a complaint under all of these.

These complaint processes are for complaints against the school and the district—not the student or students who are being
hurtful. If the bullying or harassment has been ongoing and the manner in which the principal has responded has not been
effective in getting it to stop, your complaint is not against the other students. Your complaint is against the principal who has
failed to respond in an effective manner. Your complaint may also be against a staff member who has been hurtful or who has
been ignoring the situations where students have been hurtful.

In some districts, there may be an ombudsperson who will seek to assist students and parents in filing a complaint or managing
the complaint. The degree to which these district ombudspersons truly provide support to students and parents and are
independent from the district may vary.

It is exceptionally important to note any timelines that are set forth in these regulations. If you do not approve of a decision that is
made, you often have a very short time to appeal to a higher level.

If your child is a member of a “protected class” and other students within this protected class are also being harassed, you might
consider working as a group to develop the documentation that a hostile environment exists in a school for all members of your
“protected class.” It would be best to work with a local or state advocacy group to accomplish this.

If your child is not a member of a “protected class” and you have decided not to seek to establish that your child has a disability
due to a specified trauma- and stressor-related disorder and the district responds that the investigation and intervention actions
that are required under civil rights laws are not designed to protect you, make sure you get this in writing and send the
documentation you have prepared to your representatives at the state legislature. Seek to raise this to the education committees of
your state legislature. It is simply not acceptable that students who are experiencing a hostile environment but are not members of
a protected class will receive a lower level of protection than other students in their school.

The four most important things to include in a complaint are:

* What is happening, establishing that the hurtful acts have been serious and/or persistent and/or pervasive. This should
include any situations where staff have been hurtful or ignored situations where students were hurtful.

* How the harmful impact of these hurtful acts is manifesting, establishing that this has resulted in a significant interference
with your child’s right to receive an education and participate in school activities.

* That the principal’s response to reports of this situation has not effectively ended the hurtful conduct, prevented retaliation,
remedied the harm to your child, and/or corrected aspects of the school climate that appear to be supporting such hurtful
acts.

* What you want as a resolution, set forth in terms of the requirements under civil rights laws, which require prompt and
effective steps reasonably calculated to end the hurtful conduct, prevent it from recurring, remedy its harmful effects on your
child, and correct the hostile environment to reduce the potential the hurtful acts will continue.

140 Section 504 of the Rehabilitation Act; The Americans with Disabilities Act; Individuals with Disabilities Act. 20 U.S.C. § 1400 et seq.
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COMPLAINT PROCESS

The common complaint process for bullying or discriminatory harassment generally includes the following:
* A recommended informal process. Generally, the district will recommend that you proceed with an informal process first.

- The recommended informal steps frequently are for you to talk with the staff member involved or with the principal. In
the case of a bullying or harassment situation, you should talk with principal, unless the school has established some other
staff member to talk to. However, even though this is considered “informal,” never just “talk” to the principal. Always put
your complaint in writing. After any discussion with a principal or other school staff member, write an email to them
outlining what was discussed, any commitments made, and promptly send this to the person you had a discussion with.

- There may be a form you can complete that indicates this is a complaint you want to resolve in an informal manner. More
on complaint forms below.

- There may be a way to ask for the assistance of a district supervisor who is responsible for overseeing the principal and still
keep this an informal complaint.

- There may be time requirements even for this informal process, such as a requirement that the principal investigate and
respond in 10 days.

- If you agree to an informal process and think what has been outlined in an informal resolution process will make things
better, then you can agree to this. If you do not think that what has been outlined will make things better, you might be
able to request mediation or you may need to proceed with a more formal complaint.

* A formal complaint process.
- This formal complaint process may be several steps going up through the district leadership.

- You may file a formal complaint and then the district may ask you if you want to try a less formal resolution. The district
may retain an investigator who will interview you. The district may suggest some form of mediation with an independent
mediator. All of these are options you can consider. Any time you agree to pursue a proposed path, be sure that you put in
writing that you reserve your right to return to your formal complaint, if things do not get markedly better quickly.

- The formal complaint process always will have time limits for both the district and for you. For example, the school may
have 30 days to investigate and respond with a written response and then you may have 10 days to file an appeal to a
higher level. It is exceptionally important to pay attention to the time you have to file an appeal. If you want to appeal and
do not do so within the time allowed this will end your complaint.

- Step 1. Filing a formal written complaint at the district.

» This is generally filed at the superintendent’s office. The superintendent is required to acknowledge the receipt of your
complaint.

» The superintendent usually will assign the supervisor of your principal to investigate and respond. The person
responsible for responding will likely arrange to talk with you and investigate further. It is possible that this supervisor
may also think that the only action the principal was supposed to take was to investigate to determine whether the
accused student should receive sanctions.

» The written response to your complaint is generally required within 30 days and is required to address each element of
your complaint and provide reasons for the district response.

- Step 2. If you think the decision is incorrect or insufficient, you can file an appeal to the superintendent.

» There will be a deadline for when the request for review pr appeal is submitted, usually 10 days after you receive the
Step 1 decision. A process for filing an appeal will be provided. Generally, it is necessary that you state the nature of
your complaint, the remedy being requested, and describe why you believe the Step 1 decision is incorrect or
insufficient

» The superintendent will generally designate someone to respond. This person may engage in further investigation. This
person may also suggest some form of mediation or other way to resolve the complaint.

» The written response to the appeal of your complaint is generally required within 30 days and is required to address
each element of your complaint and provide reasons for the district response.
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- Step 3. In some states/districts, the next step is an appeal to the school board. In other states/districts the superintendent’s
decision is the final decision at the district level.

- Step 4. If the situation involves discriminatory harassment or sexual harassment, an appeal can be made to the state
department of education or OCR. The ability to appeal a complaint based on bullying that does not involve a protected
class or sex harassment will be dependent on state law. If you are at the point of filing this appeal, it would likely be helpful
to obtain the services of an advocate or attorney.

An obvious challenge when filing a complaint will be the form provided by the district. Many times, this is a one or two page
form, with several lines for you to complete. This amount of space will be entirely insufficient for you to provide the
documentation you have gathered.

Also, frequently the form focuses solely on asking you to describe what has happened. To establish that you or your child is being
seriously or persistently bullied or harassed and this is something the school must address requires that in addition to describing
what has been happening you describe the harmful impact this has had on your child—that a hostile environment has been
created that is significantly limiting your child’s right to receive an education. Very frequently, these forms do not even provide a
place to state this.

The reason for this is because all the district may be that all they are supposed to do under their state’s bullying statute is
determine whether it is necessary to discipline the accused student. More on what you should insist upon in an intervention is in
Chapter 6.

OFFICE FOR CIVIL RIGHTS COMPLAINT

Another alternative, which may be more effective, is to file a complaint with OCR.14! It is not necessary to go through the district
complaint process to do this.

A key reason why this may be more effective is that most districts and district leadership programs in most states think that the
only thing a principal needs to do if a complaint is filed is determine whether the principal should have punished the accused
student. It is less likely that local and state leaders will understand the concepts of “severe, persistent, or pervasive.” It is also less
likely that local and state leaders will understand the comprehensive approach that is required under civil rights laws and
regulations.

The challenge is that it looks like the current administration is not as supportive of a strong enforcement of civil rights laws.
However, there is likely still many OCR staff people at the regional level who do understand and are supportive.

COMPLAINT FORM

The way to use this form is as an outline, and then provide lots of attachments. Here is some guidance on a way to complete a
complaint based on some common forms. On the Embrace Civility in the Digital Age web site is an example of how to do this
using the OCR complaint form.

* Provide your child’s and your name and contact information.

* The form may or may not provide a place to provide information about “protected class” status. If your child is a member of
a “protected class,” or is being treated badly based on this perspective, find a place to write this on the front page.

* There will generally be a place to describe what has happened. There also may be places to fill in where this occurred, who
witnessed this, and the line. There may or may not be a place to describe what the harmful impact of what is happening is.

- In this section, note “Please see attached for information on what has been happening and the harmful impact this is
having on my child.” Assuming you have done your documentation as recommended in the next chapter, there will not be
sufficient space on this form.

* There will generally be a place for you to describe what you would like to see as a resolution.

- If you are a member of or perceived to be a member of a “protected class,” it is suggested that you write: “Please see
attached for a description of what I would like to see happen. This is in accord with the civil rights regulations in situations
of discriminatory harassment.”

- If your child is not a member of a protected class, write this: “Please see attached for a description of what I would like to
see happen. This is in accord with the civil rights regulations in situations of discriminatory harassment. Even though I am
not a member of a protected class, I feel I deserve the same kind of response to the harm that is being caused to me as a
student who is a member of a protected class.”

141 https://www2.ed.gov/about/offices/list/ocr/docs/howto.html.
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CHAPTER 4. STUDENTS WITH DISABILITIES

Are any other parents having to deal with discouraged kids lately? My daughter has a learning disability which makes her life a
living hell every day at school. She is insulted almost daily by the other students and even her teacher. Yep, that’s right.

My daughter is in a classroom with 35 students who are 9 years old. She is unable to follow instructions because she has other
things going on in her brain. That’s why she has a learning problem. She sometimes sees her letters and numbers backwards. She
has meltdowns almost every day.

My question is this: Should I give up on public school? Should I stop sending her because she is a disruption to other students?
Should I keep my mouth shut when she comes home to tell me, “The teacher doesn’t like me mom.” Year after year!

That is my question. What do I do? I am up against people who think they know the answer to everything. What the heck can I
do? Can someone tell me? Do I walk away and allow this to continue or do I search for one ounce of hope that the system is not
broken and that my child will not be broken by it. Feeling really sad.'*2

Note: This Chapter is for parents whose children have already been designated by the school as eligible for services under IDEA
and on an Individual Education Plan (IEP), parents whose children are receiving services under Section 504 with a 504 Plan,
parents whose children have identified disabilities but who are not at this time receiving any services from the school, and parents
considering seeking a diagnosis of specified trauma- and stressor-related disorder or some other mental health challenge which
will establish that their child has a disability.

It is highly recommended that parents also read a helpful guide related to Section 504 that has been developed by OCR entitled
Parent and Educator Resource Guide to Section 504.143

THE CONCERNS ASSOCIATED WITH BULLYING OF STUDENTS WITH DISABILITIES

The concerns of harassment of students with disabilities are significant. As a 2013 Dear Colleague Letter from the USDOE’s Office
of Special Education and Rehabilitation Services (OSERS) explained:

Students with disabilities are disproportionately affected by bullying. For example, students with learning disabilities, attention
deficit or hyperactivity disorder, and autism are more likely to be bullied than their peers. Any number of factors—physical
characteristics, processing and social skills, or intolerant environments—may increase the risk that students with disabilities
will be bullied. Due to the characteristics of their disabilities, students with intellectual, communication, processing, or
emotional disabilities may not understand the extent to which bullying behaviors are harmful, or may be unable to make the
situation known to an adult who can help.144

Further, the harms associated with bullying are clear. From the 2013 OSERS Dear Colleague Letter:

Students who are targets of bullying behavior are more likely to experience lower academic achievement and aspirations, higher
truancy rates, feelings of alienation from school, poor relationships with peers, loneliness, or depression.14>

A 2000 OCR and OSERS Dear Colleague Letter also addressed the harms:

Disability harassment can have a profound impact on students, raise safety concerns, and erode efforts to ensure that students
with disabilities have equal access to the myriad benefits that an education offers. Indeed, harassment can seriously interfere
with the ability of students with disabilities to receive the education critical to their advancement. 46

142 Facebook poster not identified to protect her privacy.

143 USDOE, supra.https://www2.ed.gov/about/offices/list/ocr/docs/504-resource-guide-201612.pdf.

144 USDOE, Office of Special Education and Rehabilitation Services (OSERS) (August 20, 2013) Dear Colleague Letter Keeping Students with Disabilities Safe from
Bullying. Page 2. http://www2.ed.gov/policy/speced/ guid/idea/memosdcltrs/ bullyingdcl-8-20-13.pdf.

145 Id, Page 2.

146 USDOE, OCR and OSERS (July 25, 2000) Dear Colleague Letter: Prohibited Disability Harassment,Page 1. http://www.ed.gov/ocr/docs/disabharassltr.html.
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FEDERAL LAWS THAT PROVIDE PROTECTION FOR STUDENTS WITH DISABILITIES

Schools are required to take steps to reduce the bullying of and by students with disabilities and remedy the harmful effects. Three
federal laws govern situations related to bullying of or by students with disabilities. Section 504 and the ADA were discussed in
Chapter 3. The additional law is the Individuals with Disabilities Education Act (IDEA).147

To receive services under IDEA a student must meet more stringent standards related to having a disability, generally challenges
that impact their academic performance. The plan of action for this student is called an Individual Education Plan (IEP). An IEP
contains Academic Objectives, Functional Objectives, and Supplemental Aids and Services. Supplementary Aids and Services
means aids, services, and other supports that are provided in regular education classes, other education-related settings, and in
extracurricular and nonacademic settings, to enable children with disabilities to be educated with students without disabilities to
the maximum extent appropriate.

Students with disabilities who are able to make progress in a regular classroom, with support, are generally placed on a 504 Plan.
A 504 Plan contains Accommodations. Common Accommodations include preferential seating, extended time on tests and
assignments, reduced homework or classwork, technology aids, modified textbooks or audio-video materials, and behavior
management support. Behavior management support may include services to support social emotional skills, which is similar to
the Functional Objectives in an IEP. Essentially, the components of an IEP Plan and a 504 Plan are similar with respect to
supports, including behavior and social skills supports. The IEP also addresses Academic Objectives.

It is the responsibility of schools under both Section 504 and IDEA to ensure that students receive a Free Appropriate Public
Education or FAPE. Bullying or harassment of student with a disability on any basis (whether based on the student’s disability or
not) can result in a denial of FAPE that must be remedied.

The importance of addressing the risks associated with bullying and students with disabilities was reinforced by USDOE in two
Dear Colleague Letters. In 2013, OSERS issued a Dear Colleague Letter that called upon schools to better address bullying of or by
students with disabilities who are receiving services under the IDEA.148 In 2014, OCR issued a Dear Colleague Letter that made it
clear that failure to effectively address the harassment of students with disabilities also is governed under Section 504.14°

The 2013 Dear Colleague Letter from OSERS set for its clear expectation that in situations where students with disabilities are
being or engaging in bullying the school will conduct a proper investigation and fully address the concerns in an IEP meeting.
This requirement was clearly stated in the Letter:

Schools have an obligation to ensure that a student with a disability who is the target of bullying behavior continues to receive
Free and Appropriate Education (FAPE) in accordance with his or her IEP. The school should, as part of its appropriate
response to the bullying, convene the IEP Team to determine whether, as a result of the effects of the bullying, the student’s
needs have changed such that the IEP is no longer designed to provide meaningful educational benefit. If the IEP is no longer
designed to provide a meaningful educational benefit to the student, the IEP Team must then determine to what extent
additional or different special education or related services are needed to address the student’s individual needs; and revise the
IEP accordingly. Additionally, parents have the right to request an IEP Team meeting at any time, and public agencies
generally must grant a parental request for an IEP Team meeting where a student’s needs may have changed as a result of
bullying.150
While the terms “bullying” and “harassment” are sometimes used interchangeably, the term harassment will be used in the
remainder of this Chapter. If your child with disabilities is being treated badly by other students or staff and this is significantly
interfering with your child’s ability to receive and education and participate in school activities, then your child is experiencing
discriminatory harassment, that under Section 504, the school must correct. It is my opinion that it is generally inappropriate to
use the term “bullying” to describe aggressive behavior of students with disabilities. I prefer the term “aggressive behavior.” Many
times, this aggressive behavior is in response to their being treated badly.

While schools may seek to protect students with disabilities who are being harassed or engaging in aggressive behavior by placing
them in a more restrictive environment away from the mainstream school community, the letter specifically warns:

(S)chools may not attempt to resolve the bullying situation by unilaterally changing the frequency, duration, intensity,
placement, or location of the student’s special education and related services.15!

Further requirements relate to situations when a student with disabilities is engaging in aggressive behavior:

If the student who engaged in the bullying behavior is a student with a disability, the IEP Team should review the student’s IEP
to determine if additional supports and services are needed to address the inappropriate behavior. In addition, the IEP Team

147 Section 504 of the Rehabilitation Act; The Americans with Disabilities Act; Individuals with Disabilities Act. 20 U.S.C. § 1400 et seq.

148 USDOE, OSERS (2013) Dear Colleague Letter Keeping Students with Disabilities Safe from Bullying. https://blog.ed.gov/2013/08/keeping-students-with-
disabilities-safe-from-bullying/.

149 USDOE, OCR (2014) Dear Colleague Letter on bullying of students under Section 504. https://www2.ed.gov/about/offices/list/ocr/docs/disabharassltr.html.
150 OSERS, supra at Page 3.

1511d. at 3.
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and other school personnel should consider examining the environment in which the bullying occurred to determine if changes
to the environment are warranted.1>?

In a consideration of whether the hurtful behavior has interfered with FAPE, it is helpful to consider standards related to
suspensions. As OCR has stated:

OCR also considers a series of short-term exclusions (each 10 school days or fewer) from the educational program to be a
significant change in placement, if the short-term exclusions total more than 10 school days and create a pattern of removal.153

While this language relates to suspensions, this provides the basis to argue that if the harassment a student is receiving has
interfered with that student's ability to participate in learning and any school activity and this has happened more than ten days,
this is a significant change in placement and denial of FAPE and has created a pattern of exclusion that is a violation of Section
504 and must be addressed in an IEP or Section 504 meeting.

However, it may not even be necessary to demonstrate that a significant interference has occurred for ten or more days. This is
the from the 2013 OSERS Dear Colleague Letter:

(B)ullying of a student with a disability that results in the student not receiving meaningful educational benefit constitutes a
denial of a free appropriate public education (FAPE) under the IDEA that must be remedied. However, even when situations do
not rise to a level that constitutes a denial of FAPE, bullying can undermine a student’s ability to achieve his or her full
academic potential 154

Thus, it appears that all a parent must establish is that the harassment is undermining their child’s ability to achieve his or her full
academic potential. However, a focus on how many days your child’s learning has been interfered with can likely help.

When the concern relates to discriminatory harassment under Section 504, which includes students receiving special education
services under IDEA, the 2014 OCR Dear Colleague Letter informed schools of the following:

(W)hen a school knows or should know of bullying conduct based on a student’s disability, it must take immediate and
appropriate action to investigate or otherwise determine what occurred. If a school’s investigation reveals that bullying based on
disability created a hostile environment—i.e., the conduct was sufficiently serious to interfere with or limit a student’s ability to
participate in or benefit from the services, activities, or opportunities offered by a school—the school must take prompt and
effective steps reasonably calculated to end the bullying, eliminate the hostile environment, prevent it from recurring, and, as
appropriate, remedy its effects.)>>

A school’s investigation and evaluation should determine whether the student’s education has been affected by the harassment.
As part of an appropriate response to a harassment situation, the school is required to convene the IEP or Section 504 Team to
determine whether the student’s needs have changed such that the IEP or Section 504 services plan is no longer providing a
meaningful educational benefit.

If an agency action is implemented, in determining whether a student was denied FAPE, OSERS or OCR will ask:
* Did the school know or should it have known that the effects of the bullying may have affected the student’s receipt of FAPE?

* If the answer is “yes,” did the school act to ensure FAPE by promptly determining whether the student’s educational needs
were still being met, and if not, make changes to his or her IEP or Section 504 plan?

To hold an effective IEP or Section 504 Team meeting it is necessary that the school conduct or obtain an evaluation to support
its decision-making.

Under IDEA, schools must assess and develop objectives for both academic skills and functional skills. Functional skills are life-
skills and should include social emotional competencies and social relationship skills. Under Section 504, schools should develop
Accommodations to address behavior challenges.

Any involvement in harassment or aggressive behavior raises a “red flag” that the student has difficulties in social skills
relationships that must be better addressed. A student with disabilities who is being harassed or engaging in aggression may
require additional or different functional skills objectives and instructional opportunities. The IEP or 504 Plan should specifically
address how the school will help this student improve social relationship skills. Such skills should have as high a priority as
academic skills.

However, it is exceptionally important that the parent not allow the IEP or 504 meeting to focus solely on how the targeted
student’s disabilities are affecting the student’s behavior that appears to be leading other students to be hurtful. The primary focus
of the meeting must be on the actions necessary to correct the hostile environment.

152 1d,

153 USDOE, OCR, Parent and Educator Resource Guide to Section 504 at page 22.

154 USDOE, OSERS, supra, Page 1.

155 USDOE OCR Dear Colleague Letter. (October 21, 2014) http://www2.ed.gov/about/offices/list/ocr/letters/colleague-bullying-201410.pdf.
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Within an IEP meeting, the actions necessary to correct a hostile environment should come in a discussion about what
Supplemental Aids and Services the student needs. The requirements under Supplemental Aids and Services are described as
follows:

(d) A statement of the specific special education and related services and supplementary aids and services, based on peer-
reviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a statement of the program
modifications or supports for school personnel that will be provided for the child:

(A) To advance appropriately toward attaining the annual goals;

(B) To be involved and progress in the general education curriculum and to participate in extracurricular and other
nonacademic activities; and

(C) To be educated and participate with other children with disabilities and children without disabilities.56

If this student is being harassed, achieving all three of these objectives are at risk. This student will have greater difficulties
focusing on studies, being involved in educational activities and extracurricular activities, and participating with other students.
Therefore, the school must create a plan of action for Supplemental Aids and Services for this student or on this student’s behalf
and supports for school personnel to allow this student to effectively learn and fully participate—without experiencing other
students or staff members being hurtful. Within a Section 504 meeting, the actions necessary to correct a hostile environment
should come in a discussion of Accommodations.!5?

Within the discussion of Supplemental Aids and Services or Accommodations, it is essential that the school must address what is
necessary to ensure prompt and effective steps will be taken that are reasonably calculated to end the harassment, prevent
retaliation, remedy the effects on the target, and take steps to correct aspects of the school environment that may be playing a role.

One issue that frequently comes up with respect to students who have disabilities is how school staff are treating this student in
front of other students. If school staff are treating this student in a way that is disrespectful or insulting or if school staff ignore
when other students treat this student badly, it will be important to insist that the school take steps to make sure this stops.

Note in the above statement of IEP requirements the statement “supports for school personnel that will be provided for the child.” If
any staff member who has any association with your child has engaged in hurtful behavior, even micro-aggressions, or has not
intervened effectively when your child has been treated badly in their presence, the IEP must address the supports school
personnel will require to ensure that any hurtful actions against your child cease and that staff know how to effectively intervene if
they witness another student being hurtful to your child.

It is not permissible to talk about what might happen in terms of discipline to any other student or students being hurtful in the
your child’s IEP or 504 meeting. So it will be necessary to generally talk about what the school intends to do in regards to any
situations where any student is hurtful, even if in a minor way. This is in the context of actions reasonably calculated to stop the
hurtful behavior and prevent retaliation. Recommended strategies to accomplish this are included in Chapter 6.

It may also be necessary to address how the school is approaching the management of student behavior. If the school has
implemented PBIS token rewards approach and this is resulting in the public shaming and exclusion of your child, this is a
concern that must be fully addressed. The information presented on this concern in Chapter 2 can be provided to the school.

If, under the PBIS token rewards approach implemented by your school, your child who has disabilities rarely receives rewards
and is publicly shamed or excluded in anyway, and especially if the students who are being hurtful to your child are the ones who
do not have challenges and more regularly are receiving rewards, then the manner in which PBIS has been implemented in your
child’s school is modeling bullying behavior. This manner of implementing the PBIS token rewards is demonstrating to all
students that it is okay to shame and exclude students who have greater challenges.

EVALUATIONS, REEVALUATIONS, INVESTIGATIONS

School districts must conduct an evaluation in a timely manner of any student who needs or is believed to need special education
or related services because of a disability.!8 When a school is aware of a student’s disability, or has reason to suspect a student has
a disability, and the student needs or is believed to need special education or related services, it would be a violation of Section
504 if the school delays or denies the evaluation.

Under IDEA, students must be reevaluated every 3 years or more frequently, if the school determines that the student’s needs
indicate that reevaluation is necessary, or if the child’s parent or teacher requests a reevaluation.!®® Section 504 requires school
districts to conduct periodic reevaluations of students with disabilities. Section 504 also requires school districts to conduct

156 §300.320(a)(4).

157 34 C.ER. § 104.34(a).
158 34 C.E.R. § 104.35(a).
159 34 C.E.R. § 104.35(a).
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reevaluations prior to significant changes in placement. A series of removal from a class for disciplinary purposes that totals more
than ten days is considered a significant change in placement. Thus, apparent challenges in participating in class related to being
treated badly by other students should also give rise to a reevaluation.

The term used in the context of hurtful behavior that raises concerns of discriminatory harassment is “investigation.” The terms
“investigation” and “reevaluation” should be considered to be the same in a situation of suspected harassment.

Under IDEA, a parent of a child with a disability has the right to an independent educational evaluation (IEE) at paid for by the
school district if the parent disagrees with an evaluation or reevaluation obtained by the school district.1®© An “independent
educational evaluation” means an evaluation conducted by a qualified examiner who is not employed by the school district
responsible for the education of the child.!6! "Public expense" means that the school district either pays for the full cost of the
evaluation or ensures that the evaluation is otherwise provided at no cost to the parent.162

If a parent requests an IEE at public expense, the school district must, without unnecessary delay, either ensure that an IEE is
provided at public expense or initiate a due process hearing to show that its evaluation is appropriate and an additional evaluation
is not necessary. The school district must provide information to parents about where an IEE may be obtained and the school
district criteria applicable for IEEs.163 The district must provide parents an opportunity to demonstrate that unique circumstances
justify an IEE that does not meet the district's criteria.164

In order to ensure the parent’s right to an independent evaluation, it is the parent, not the district, who has the right to choose
which evaluator on the list will conduct the IEE. The district must allow parents the opportunity to select an evaluator who is not
on the list but who meets the criteria set by the district. However, district must also allow parents the opportunity to demonstrate
that unique circumstances justify the selection of an evaluator that does not meet agency criteria.

The standard criteria of districts focuses on criteria for clinical psychologists, who can conduct psychological and educational
testing, educational psychologists for educational testing, and neuropsychologists to assess brain processing and functioning
testing. It is highly unlikely that the standard criteria will include a professional who understands bullying and harassment and
the requirements of schools to correct a hostile environment. Thus, requesting an IEE for this purpose will require establishing
that this is a unique circumstance that justifies the selection of an evaluator that does not meet agency criteria. A form letter for
doing so is in the Appendices.

An argument must be made to the district that if any investigation by the school upon a report of harassment of a student with
disabilities has not been fully addressed and the response has not met the requirements of ensuring that prompt and effective
steps will be taken to correct the hostile environment, then clearly the parent has the right to disagree with this investigation/
evaluation and request an IEE at public expense. If the district disagrees with this, the district has to request a due process
hearing. The parent can use this rejection as an additional basis for establishing that the district is being deliberately indifferent
and immediately file a discriminatory harassment complaint with OCR.

School districts are not accustomed to having a parent request for an IEE conducted for the purpose of responding to harassment,
so this likely will be a new experience for the district. The author of this resource is establishing professional services providing
IEEs in these situations and intends to provide resources, training, and mentoring to other professionals so that they can
effectively prepare an IEE in these situations. This document is the first step in this process.

While IDEA provides for an IEE at public expense, Section 504 does not expressly do so. However, a significant statement as
made in the Parent and Educator Resource Guide to Section 504 appears to open the door to this possibility.

A parent may have a specialist or other educational professional, who is independent of the school, test his or her child. fn. 63.
165

Footnote 63 reads:

Note that Section 504 does not specifically address whether a school district must reimburse a parent if the parent has the
student evaluated by professionals who are not affiliated with the school district.

The wording of this is significant. This language opens the door for such a request to be made even though the law does not
“specifically” allow for this.

An argument can be made that if a student with disabilities who is receiving services solely under Section 504 is being harassed
and this harassment has created a hostile environment and that the school has conducted an inadequate evaluation of the
situation—essentially has not implemented comprehensive efforts reasonably calculated to both stop the harassment and correct

160 34 C.F.R. § 300.502(a)(1).

161 34 C.ER. § 300.502(a)(3)(i).

162 34 C.E.R §300.502(b)(2).

163 34 C.E.R. §300.502(e).

164 http://www.ed.gov/policy/speced/guid/idea/letters/2004-1/parker022004iee1q2004.doc. See also https://www.wrightslaw.com/blog/iees-parents-have-the-right-to-
select-an-evaluator-of-their-choice/

165 USDOE, OCR, Parent and Educator Resource Guide to Section 504 at page 18.
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the hostile environment—the most productive way to proceed would be for the district to pay for an IEE to gain greater insight
into the situation to develop and appropriate intervention plan.

Under such a situation, if the district refuses a reasonable request by a parent for an IEE for a child receiving Section 504 services,
this failure to approve this reasonable request could certainly provide additional evidence of the deliberate indifference of the
district to the harassment. The parent can use this rejection as an additional basis for filing a discriminatory harassment
complaint with OCR. This would provide support for an adverse decision against the district in an agency appeal or even a law
suit. Thus, it should be possible for any student with a documented disability to request that the district pay for an IEE.

Within the regulations for resolving complaints, as a form of more informal resolution, districts may suggest bringing in an
independent investigator. This may appear to be a similar step. However, there is one significant difference. In this scenario, the
district would be selecting the investigator. Under IDEA, the parent has the right to select the evaluator.

Based on extensive guidance in the field of bullying prevention, issues that should be addressed in the context of Supplemental
Aids and Services should include:

* An identification of the circumstances under which the hurtful behavior directed at your child is most often occurring—
including location, activities, which staff members are present to support a Safe Passages Plan that may include increased
monitoring or other accommodations to ensure greater safety in these locations and under these circumstances.

* An identification of any concerns associated with staff behavior, such as treating your child in a hurtful manner in the
presence of other students or ignoring or not responding effectively when students are being hurtful to your child and a plan
of action that ensures appropriate training and performance requirements.

* A general assessment of the challenges and motivations of those students who are being hurtful to fully understand the
challenges and motivations behind those being hurtful to ensure that all appropriate protections are put into that are
reasonably calculated to stop the harassment and any retaliation, as well as to support the actions necessary to correct the
hostile environment.

* The proposed disciplinary interventions to address the hurtful behavior of these students that relates directly to your child.
You and your child have the right to be informed of all disciplinary interventions that relate directly to her or him.!66 A
restorative, rather then punitive, intervention is reccommended. The suggested approach is set forth in Chapter 6.

* An assessment of the overall school climate to determine concerns that may be impacting your child, as well as other
students with disabilities, and the identification and implementation of positive strategies to ensure greater inclusion of
students with disabilities. This will necessarily include an assessment of behavior management approaches that the school is
using that may result in discouraging students with disabilities, as well as public shaming or exclusion of these students.

* A commitment that the efforts of the school will be regularly evaluated to ensure effectiveness.

166 This is an express requirement set forth in civil rights guidance provided to schools related to Title IX. OCR and the courts generally apply the standards set forth
in one civil rights statute to all such statutes. USDOE, OCR (2001) Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Other Third Parties, Page vii.; USDOE OCR (2011) Dear Colleague Letter regarding sexual harassment of students. Page 13.
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CHAPTER 5. DOCUMENTING CONCERNS AND
COMMUNICATIONS

FULL ENGAGEMENT WITH STUDENT

It is exceptionally important to fully engage your child who is being bullied or harassed in the efforts with the school to address
this concern. Being bullied is an experience in having one’s personal power taken from you. By fully engaging your child who is
being bullied or harassed in the efforts to stop this harm, you are allowing your child to regain personal power.

TATTLING OR TELLING

A student who is being bullied or harassed likely will be very concerned about “tattling.” The concept that someone who is being
treated badly by another should not “tattle” or “be a snitch” is a strategy used by powerful people—students and others—who are
being hurtful to stop those who are being victimized from reporting the situation to someone in a position of greater authority to
get the victimization to stop. This is the way these hurtful people seek to avoid being held accountable.

It will be important to insist to students who are being bullied not to fall for this scheme. If someone is being hurtful it is right and
appropriate for them to seek assistance from someone in a position of greater authority to get this harm to stop.

If someone is burglarizing a house, it is appropriate to call the police. No one would call the homeowner a “snitch” for doing so.
The same position holds for reporting bullying or harassment to the school.

However, in some situations there can be clear danger to students who are being bullied or harassed if other students find out
they reported. One of the best ways to handle this situation is to document and present the information to the school about what
is happening and where these hurtful incidents are most frequently happening.

Then, ask the school leadership to set up staff monitoring in locations where this is more frequently occurring. This monitoring
should be at a far enough distance to note what is happening, but not be readily apparent. This will allow the staff member to
watch for an incident and then report.

Alternatively, request that the principal or other investigator tell students who have been hurtful that a concerned person
reported and upon further investigation, the report was considered valid. The student’s parent is concerned person. Therefore,
this is not deceitful.

SERIOUS OR ONGOING CONCERNS

The approach to take after reading this book will depend on the situation. Many times, students have stopped reporting incidents
to the principal because nothing is ever done to address the concerns—or what has been done has just made things worse.

Sometimes, there are serious incidents that should immediately be reported by the student who was the target. This includes any
incidents where there has been physical harm or threat of harm.

More often, students are experiencing many repeated incidents, each of which is not all that serious and may involve different
students. The effect of these ongoing hurtful incidents are very emotionally distressing. Students often do not report these more
minor incidents because they know from past experiences that the principal is not likely to do anything. The reason for this is that
they know from experience that the principal is less likely to do anything is that these are minor incidents that do not justify a
suspension.

To insist the school respond to this kind of a persistent hurtful situation will require effective documentation of each of these
more minor incidents. It is necessary to document that a pattern of hurtful behavior over time, as well as the harmful impact—
how this is making your child feel and the harmful impact on your child’s learning and participation in school activities.
WRITTEN DOCUMENTATION

Time must be spent in creating written documentation.

Think back and write out the past significant incidents and ones that demonstrate the persistent and pervasive nature of the
hurtful acts. The more recent the better. However, if there was a significant past incident that appears to be connected to what is
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happening now, also write about this. For example, if a teacher yelled insulting things at your child in a class and since that time
other students have been saying similar things, document what happened then and what is happening now.

Instruct your child to keep a written record going forward to document what is happening. Keeping a written record of what is
happening will be primarily be your child’s responsibility—because your child is the one who is experiencing students being
hurtful.

Obtain a notebook that your child can use solely for documenting concerns of being treated badly. It is exceptionally important
that keeping this notebook not become a source of distress for the young person. Encourage your child that every time an
incident is recorded in this notebook, to take the time to shift to positive by thinking of positive things that have recently
happened. After writing to describe a negative incident this young person should make a point of standing tall and thinking, “I
wrote this down to gain the power to get this to stop. I choose not to let the fact that this happened or that I wrote it down to
control how I feel about myself.”

This kind of documentation can also be gathered by a group of “protected class” students. As recommended, in this kind of a
situation reaching out to an advocacy group to develop a plan of action to assist in this documentation process would likely be
helpful.

DIGITAL DOCUMENTATION

Realize that a great benefit of social and digital media is that evidence of wrongdoing can be more readily available and retained in
a permanent format. Instruct your child to save all digital communications and public posts that are hurtful or relate to hurtful
incidents. If any hurtful communications are on a social media platform where what was posted may disappear, your child should
capture these as an image.

Advise your child also to be very mindful of what they posting and sending because this will also provide evidence of how they are
handling the situations.

If being treated badly is predictable in any specific location and time at school, your child could ask a friend to be present and
record what happens on their cell phone. Or ask friends to record them being treated badly whenever it starts if they see this and
think it is safe to record.

Neither you nor your child should seek to create a hidden audio recording unless an attorney in your state has approved this
action. In many states, making a hidden audio recording is considered to be illegal.

It is not illegal for someone to be obviously recording in public places what is happening on their cell phone. So asking friends to
record is not a concern. However, it is not considered legal to create video recordings in places where people expect privacy, like a
bathroom or locker room.

WHAT NEEDS TO BE DOCUMENTED

The following is the information that may need to be presented to the school, the district, or the state department of education to
document that your child’s ability to learn and participate in school activities is being harmed because of hurtful behavior of other
students—and possibly by staff. Because your child who is being treated badly will be the one documenting this, the directions are
provided in language for your child. A separate booklet with this information on document is also provided.

* If you are in what is called a “protected class”—which includes a racial or religious minority, having a minority sexual
orientation or identity, or if you have disabilities—and hurtful acts have been based on your membership in this class—or
because someone might think you are a member of this class—describe:

- Are you in a protected class or are you perceived to be?

- How the hurtful acts appear to be related to your “protected class” status, or perhaps the perception that you are in this
class. Demonstrate this based on what been said, written, or other acts. This especially should include any name calling
based on perceived membership in one or more of these classes.

* Describe how you have been treated badly by other students while at school. If there are very frequent hurtful acts, describe a
sufficient number of the incidents, especially describe the more serious incidents, ones where staff were present, ones that
were reported, and ones where there were witnesses who are friendly to you who might be willing to confidentially report
what happened.

- What has happened? Where and how has this happened? Who was being hurtful? Who was supporting the hurtful acts?
- Identify other students who are friendly to you who were present who could state what happened.

- If this is happening regularly and can be predicted, ask a friend to be prepared to capture what is happening on their cell
phone video.
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* Describe any hurtful incidents involving other students that occurred in front of staff members or that you reported to a staff
member.

- What staff member was present? Did you tell a staff member? How did the staff member respond? What happened after
this?

* Describe how you have been treated badly by other students from this school when using digital media either while at school
or outside of school.

- What has happened? Where and how has this happened? Who was being hurtful? Who was supporting the hurtful acts?
- Save and print out all hurtful digital communications or posts.
* If you are being sexually harassed, these are the things to describe:

- Describe the nature of the harassment. What has happened? Where and how has this happened? Who was engaging in
harassment? Who was supporting the harassment?

- Save and provide all digital communications or posts that relate to what has or is happening.
- Identify other students who are friendly to you who were present who could state what happened.
- If you have experienced a sexual assault, talk with your parents and call the police.

* Document situations where a school staff member is denigrating, bullying, harassing, or sexually harassing. This includes
persistent “micro-aggressions.” To address this concern, you are going to have to have very excellent documentation.

- What has happened? Where and how has this happened? How frequently?

- Were any other staff members were close by. If staff members witness another staff being hurtful, they are supposed to
report this.

- Identify other students who are friendly to you who were present.

- If this is happening regularly and can be predicted, ask a friend to be prepared to capture what is happening on their cell
phone video.

* For each of the above incidents or situations, describe what happened upon reports to the school or why you did not report.

- If you reported students were hurtful to you at school on online describe who you reported to, what happened in
response, and what happened after this? Did things get better, stay the same, or get worse? Did you feel as though your
concerns were heard and responded to effectively? Did you experience retaliation? If so, describe in full.

- If you reported to the school that you were treated badly and a staff member saw this and did nothing, describe who you
reported to, what happened in response, and what happened after this? Did things get better, stay the same, or get worse?
Did you feel as though your concerns were heard and responded to effectively? Did you experience retaliation? If so,
describe in full.

- If you reported to the school that you were treated badly by a staff member, describe who you reported to, what happened
in response, and what happened after this? Did things get better, stay the same, or get worse? Did you feel as though your
concerns were heard and responded to effectively? Did you experience retaliation? If so, describe in full.

- If you decided not to report, why did you make this decision?

* Describe how, as a result of these hurtful acts, you are feeling. This can be after each act or in general. Describe these
concerns in as much detail as possible. If these concerns have been reported to your doctor or counselor, your parent should
get copies of these reports.

- Are you feeling anxious or really sad, wanting to retaliate against people or to hurt yourself? Are you having headaches,
problems sleeping, or stomach pain? Are you avoiding people?

* Describe how as a result of these hurtful acts, you have been unable to learn and/or participation in school activities. This
also can be after each act or in general. Describe this interference in as much detail as possible.

- Have you skipped school one or more days, skipped a class one or more times, had difficulties concentrating in class,
found it hard to complete assignments, received lower grades, or not felt comfortable participating in class discussions or
class activities?
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- Have you avoided riding the bus, certain areas of the school building, using the bathroom, using the locker room, going
into the cafeteria, participating in school clubs, participating on a school sports team, attending school activities?

* Describe any aspects of the school environment that appear to be reinforcing the way you are being treated.

- Specifically focus on how you have been treated by school staff in presence of other students and how school staff respond
if they witness you being treated badly by students.

- Is the school using a rewards approach that rewards students who do not have challenges and are compliant and who are
also being hurtful to you?

- This may include district policies, school practices, statements made by staff, curriculum choices, books or lack of books in
the library, as well as overall aspects of the school climate.

* Describe any incidents or situations where you became triggered and engaged in retaliation or fought back. Be sure to accept
personal responsibility for your actions.

- Specifically describe how you were treated right before you triggered and engaged in retaliation or fought back.

- What was any consequence to you? Was this reported? Were you punished? Did you try to explain the entire situation?
What was the result?

- Describe what has happened in the past that relates to this. This might include: When school staff saw you being treated
badly and did nothing or just laughed. Prior incidents that were reported and nothing was done or what was done was not
effective or made things worse.

PROFESSIONAL DOCUMENTATION

One additional form of documentation is highly recommended. Evidence and opinions from medical and mental health
professionals can be very helpful. If your child is receiving care from medical and mental health professionals that in any way
relates to the concerns of bullying or harassment, you could also obtain medical records from them that may be relevant.

You may also want to arrange for a meeting with your medical and mental health provider and explain what is happening to your
child. Ask them to take some time talking with your child about what is happening and then to write a letter to the school
explaining what you have told them is happening and the harmful impact they think this is having on your child.

The other path you can consider following is asking a mental health professional to review the situation of your child to

determine whether your child’s situation meets the standards for a diagnosis of “Specified Trauma and Stressors-Based Disorder.”

COMMUNICATIONS

It is also exceptionally important to keep written records every time a you or your child communicates with a staff member about
the situation.

* Any time a report is made to the school about a hurtful incident, this should be in writing. Ask the front office to make a
copy to keep with your records.

* You and your child should write down all communications they have with any teacher or other staff member about being
treated badly—as soon after the time this communication occurred as possible.

* Take notes during all meetings.

* Immediately after any significant meeting with a staff member or the principal, you should write an email detailing
everything that was discussed and any agreements that were made.

- Close this email with this statement: “This is my understanding of what we discussed and the agreements that were made.
If this is any different from your understanding, please let me know.”

In this way there will be a recorded history of the commitments made by the school. School staff cannot, at a later time, indicate
that they disagree with the documentation of what was discussed and the agreements that were made.

Also ask student witnesses to provide written documentation of what they saw happening. Tell them they can write “Confidential
to the School” on the top so this would not be disclosed to other students.
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CHAPTER 6. POSITIVE RESOLUTION

WHY PUNISHMENT DOESN’T WORK

One of the biggest mistakes the parent of a bullied child can make is calling for the student(s) who are being hurtful to be
“punished.” Holding students who have been hurtful accountable and ensuring their hurtful actions are stopped is essential.
Punishment will often not accomplish this.

The understanding that punishment is not effective is grounded in research into what is called shame management. Shame in
response to personal wrongdoing is a central way in which people regulate their behavior.167

The response to shame can be adaptive or maladaptive. The adaptive response to shame is to acknowledge wrongdoing and the
harm that was caused, accept responsibility, and engage in remediation. The maladaptive response can lead to withdrawal and
attacking oneself. It can also lead to retaliation and attacking others—especially the one who caused the person’s wrongdoing to
come to the attention of people in authority.168

The key factor determining whether shame becomes maladaptive is whether wrongdoing is treated in a way that stigmatizes the
person who engaged in wrongdoing.

Punishment stigmatizes shame and leads to a maladaptive response.'®® Thus, if the school suspends the student or students who
were hurtful to your child, this increases the possibility that this or these students or their friends will retaliate against your child.

Students who engage in retaliation will most likely do so in subtle ways that are hard for the school staff to detect or are not
considered sufficiently egregious for them to respond to. They could retaliate anonymously using digital technologies. They can
make it quite clear to your child that any further “tattling”—to you or to the school—will result in something even worse
happening to your child.

DIFFERENT HURTFUL STUDENTS REQUIRE DIFFERENT INTERVENTIONS

Recognizing underlying motivation and concerns of the student or students who have been hurtful to your child can guide your
interactions with the principal to help that the school’s intervention have a higher probability of success.

MARGINALIZED STUDENTS

An “at risk” marginalized student who is being hurtful to your child is very likely experiencing adverse, abuse situations in his or
her life that must be proactively addressed by the school It likely will be helpful if you indicate that you understand that this
student’s aggression is very likely related to the other challenges he or she is facing and that you want to make sure this student is
being effectively supported by the school, as well as being held accountable to accept personal responsibility and remedy the harm
to your child.

Sometimes, marginalized students who are being hurtful are also receiving special education services. As was discussed in
Chapter 3, the school is required by the federal government to address the concern of a student with special needs who is
engaging in bullying in an IEP or 504 meeting.

Reminding the school of this obligation would not be out-of-line. You could say something like this:

“John or Jane is bullying my child. But I also recognize that John or Jane has many other emotional and behavioral challenges I
want to make sure that the challenges John or Jane is facing are adequately addressed by the school, as part of an effort to make
sure John or Jane stops being hurtful to my child. It is my understanding that John or Jane receives special education services.
Obviously, there is a need to better address his or her challenges as I understand you are required to do under Federal law. I
assume this will be done.”

167 Ahmed, E. (2001). Shame management: Regulating bullying. In E. Ahmed, N. Harris, J. Braithwaite, & V. Braithwaite (Eds.), Shame Management Through
Reintegration (pp. 211-314). Cambridge, UK: Cambridge University Press.

168 Nathanson, D. (1992). Shame and Pride: Affect, Sex, and the Birth of the Self. New York: Norton.

169 Zehr, H. The Little Book of Restorative Justice. Good Books: Intercourse PA.
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Realize that under student privacy laws, the principal will not be able to tell you exactly what is being done to help the other
student address these concerns.

STUDENTS MOTIVATED TO ACHIEVE DOMINANCE

The social climate of the school is the leading factor influencing the behavior of students who are hurtful to achieve social
dominance. Because their hurtful behavior is fueled by peer norms, it is necessary to focus attention on the overall school climate,
in addition to holding students who have been hurtful accountable.

It is helpful to consider why your child is a target. Is this a situation where your child is perceived as being “different,” which is
considered “deviant” by student being hurtful? Or is this a situation of aggression between students who are rivals or perceived to
be rivals for social status?

Recognize that these students who are hurtful to achieve social dominance quite likely have parents who have also used
intimidation of others to achieve social status. Frequently, the parents of these students have higher social status and personal
power within the local community. Their child has likely never been called to the office to address misbehavior. A record of a
violation of the disciplinary code could prevent their child from getting in to a top notch university.

The social status of this family makes it more challenging for the principal to handle these kinds of situations. This is another
reason for proposing the use of an accountability-based approach that will be discussed below. This provides a way for the
principal to insist that this student be held accountable in a restorative manner that avoids a disciplinary report, but stops the
harm. The principal can encourage the parents to support these actions as a way of better ensuring their child’s ultimate success.

It is also imperative that the school engage in more comprehensive efforts to address the overall school climate. The school should
focus efforts on empowering kind and compassionate students in leadership positions to foster positive relations, kindness,
inclusion, and civility. Students are, quite frankly, going to be far more effective in reinforcing positive social norms against such
kind of hurtful behavior than the school staff member will be.

When the path to “true leadership” in your child’s school becomes clearly known as requiring that students are kind and
respectful and step in to help, this is when the hurtful behavior of students who are seeking a high place on the school’s “social
ladder” will truly change.

YOUR CHILD’S POSSIBLE INVOLVEMENT

This may be hard for you or your child to admit, but sometimes, the hurtful behavior directed at students has been generated by
the manner in which those students have been treating others. It is important to determine your child’s prior relationship with
the student or students who are being hurtful, as well as your child’s actions prior to this or in response.

Think about how your child might have been treating others. Recall statements your child has made about peers in the past. Has
your child maintained an attitude of respect towards others? Or has your child routinely disparaged and denigrated others in his
or her conversations about them with you? Is your child consistently kind or not?

If there are any indicators that your child may also have been treating others in a hurtful manner, ask your child directly. Listen
closely for excuses your child might make for about how he or she might have treated this student or students in the past.

If you still have questions, confidentially ask the parents of one of your child’s friends or a staff member at school who you have a
strong relationship with to describe to you honestly how your child treats others.

The first step in stopping the harm directed at your child is for your child to fully acknowledge his or her own wrongdoing and
participation. Help your child acknowledge wrongdoing. Then ask your child to propose strategies that he/she/they thinks could
help remedy the harm.

If your child has been hurtful and is now the target of hurtful acts, it is exceptionally important to reach out to the school for
assistance in getting this situation stopped. These kinds of situations can grow and sometimes explode in physical violence.

Discuss this situation with the principal or school counselor. Ensure that your child fully admits to the harmful role he or she has
played and thoughts on remedying the harm. Also outline how your child is now being treated, because this also must be
addressed. Lastly, have your child propose the strategies he/she/they has thought of as a way to resolve the situation and make it
clear that you and your child are open to considering the strategies the other student or students might propose.

Ask the principal or counselor to play the role of intermediary with the other student or students. This may result in a resolution
or the principal or counselor may need to engage in “shuttle diplomacy” for a period of time going back and forth with your child
and the other student or students.

Alternatively, it may be possible to hold a joint meeting where all participants in hurtful behavior may express their
acknowledgement of wrongdoing and regrets for their actions and then discuss and agree to steps that can be taken to resolve the
hurtful situation.
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NECESSARY SUPPORT FOR YOUR CHILD

A Positive Action Plan should be developed for your child to ensure that your child feels safe and welcome at school and knows
that any further challenges will be effectively addressed. This plan should include:

* Staff Supporter(s). Identification of one or more school staff members who your child feels most comfortable with for your
child to check in with whenever he or she is feeling concerned. These staft supporters should also be required to check in
with your child on a regular basis.

* Safe Passages. Identification of places within the school building or within the context of school activities where your child
is most at risk of being treated badly. Development of a Safe Passages Plan for when your child is in these locations. This Safe
Passages Plan will likely necessarily address concerns in the dining room, rest rooms, and locker rooms. This may require
placing of a staff person in a critical location at appropriate times—not specifically following your child, but simply increased
adult presence.

* Place of Refuge. The identification of a Place of Refuge where your child can go to if he or she has feelings of concern,
especially during any more free times in the school schedule. One possible location is the school library. Your child can
spend time in the library under the watchful eye of the librarian, who has been alerted to the challenges. It also will likely be
necessary to identify a Place of Refuge in the dining room in a location that is close enough where hurtful acts will attract the
attention of a staff member. If your child has ongoing feelings of distress, an arrangement where he or she can leave a place if
feeling distressed to go to a Place of Refuge may be necessary.

* Social Skills Development. If your child is experiencing any challenges in social relationship skills, a plan should be put into
place to better identify and provide support for your child in gaining these skills. This plan should be developed in close
collaborative with the child (Collaborative Problem Solving). You can also ask for recommendations for how you can
support your child in gaining these skills. You should not consider this “blaming” your child for being treated badly, rather
support for gaining essential relationship skills needed by your child.

* Positive Empowerment Plan. This Plan identifies and implements activities that will help your child form positive relations
with other students. This will hopefully include ways that your child can engage in extracurricular activities of his or her
interest, where he or she will be engaged with other students who share those interests. My book, Be Positively Powerful: An
Empowerment Plan for Teens Who Are Bullied or Harassed outlines key actions that can be focused on at school and at
home to support the positive empowerment of your child. These include: remain calm, keep your personal power, think
things through, make positive connections, reach out to be kind, build your strengths, and focus on the good.

* Response Plan. A Response Plan collaborative developed with your child and using your child’s individual strengths for
your child to follow if someone is hurtful. Suggestions for an effective response plan is also included in Be Positively
Powerful.

* Staff Intervention and Training. Correct the behavior of any staff members who have been hurtful or have not responded
when other students were hurtful. Any staff members who are in any of the designated locations or are involved in any way
should receive special instructions regarding strategies to assist your child in increasing positive interactions with peers and
strategies to intervene in any hurtful situation, with a requirement to report and concerns.

* Ongoing Monitoring. This Positive Action Plan should specifically include the requirement of ongoing monitoring by the
principal until such time as you and your child indicate that things have truly gotten better.

Sometimes schools want to try to address these situations assigning a staff person to shadow your child. In some really serious
situations especially with a student who has special education needs, such shadowing may be helpful. However, simply
implementing shadowing is entirely insufficient because this does not empower your child. Also, this could possibly lead to
additional bullying at those times that a monitor is not present.

HOLDING STUDENTS WHO ARE HURTFUL ACCOUNTABLE

The author has created guidance for schools on strategies to engage in a more robust process to ensure accountability which is set
forth in Engage Students to Embrace Civility. You may not have a significant ability to shape how the principal handles the
situation with the other student. However, the following is insight you may find helpful in advocating for an approach to hold the
student(s) who have been hurtful to your child accountable and to influence them to stop engaging in hurtful behavior.

This insight may also be helpful for you with respect to your own child if or when he or she engages in inappropriate behavior.
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If the student who is being hurtful is marginalized, all of the above strategies should be implemented.

RATIONALIZATIONS

To hold those who have engaged in wrongdoing accountable requires that they accept personal responsibility for the harm they
have caused. Very often, students and adults, including school staff or parents, will rationalizing their wrongdoing or the
wrongdoing of others.

Dr. Bandura, a social science researcher, has outlined a theory of moral disengagement that provides the basis for a better
understanding of this rationalization process.17° Generally, an individual’s moral code, which is developed through childhood and
adolescence, provides internalized standards that help them regulate their actions. People sanction themselves to keep their
conduct in line with their personal standards.

However, through the moral disengagement processes, people can create rationalizations to support their self opinion that they
are ethical, while engaging in behavior that is unethical.

The four primary approaches that people use to support moral disengagement and rationalize wrongdoing are these:

* Reconstruing Conduct (Spin It). Actions are portrayed as serving some larger purpose or euphemistic terms are used to
describe the action. “Someone needed to speak out.” “I was just joking around.” “It was a prank.”

»

* Displacing or Diffusing Responsibility (Denying Personal Responsibility). This can occur if many are engaging in certain
behavior or if someone else can be blamed for encouraging the action. “Everybody does it.” “Someone else started it.” “Not
my responsibility.”

* Disregarding or Misrepresenting Injurious Consequences (Deny the Harm). This allows people to minimize the harm
they have caused. “What I did or what happened wasn’t that bad.” “He or she is overreacting.”

* Dehumanizing or Blaming the Victim (Blame the Target). Those who are targeted may have personal characteristics or
behaviors that make it easier to blame them. Once someone has been dehumanized, it is easier to rationalize that hurtful
actions were justified. “He or she deserved it.”

Students who engage in bullying are very likely to use these rationalizations when faced with an accusation of such bullying
behavior. Their parents may also make the same rationalizations. Unfortunately, sometimes a principal or other school staff
member may also use similar rationalizations. Has your child or you ever been told the following by a school staff member?

* “They were just joking.”

* “This happened off-campus, so not my job.”

* “We can’t be responsible for controlling everything that happens in students’ interpersonal relationships.”
* “This happens to everyone, your child needs to learn to deal with it.”

* “Your child is overreacting. It was not that bad.”

* “Your child needs to stop tattling.”

* “If your child would stop ___, this would not happen.”

It is important to raise attention to how these rationalizations can interfere with people—students, parents, school staff—in
accepting personal responsibility for wrongdoing. Naming and pointing out the process may help these individuals better
recognize what they are doing.

PSYCHOLOGY OF INFLUENCE

In his book, Influence: The Psychology of Persuasion, Cialdini has identified six principles of influence—ways in which people or
organizations can influence the behavior of others.!”? The focus of this book was on business practices. However this is
thoroughly research-based and “influence” is “influence.”

These principles include:

* Reciprocity—the Golden Rule. We generally try to return favors, pay back debts, and treat others as they treat us—or as we
want them to treat us. This is the “golden rule.” “How would you feel if someone did that to you?”

170 Bandura, A. (1991). Social cognition theory of moral thought and action. In W. M.Kurtines & J. L. Gewirtz (Eds.), Handbook of moral behavior and
development(Vol. 1, pp. 45-96). Hillsdale, NJ:Lawrence Erlbaum.
171 Cialdini,R.B. (2006) Influence: The Psychology of Persuasion: Revised Edition. Harper Business.
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* Commitment and Consistency. Humans have a desire to be consistent. If they have made a commitment, then they are
more inclined to go through with it. “How does this fit with your personal values?”

* Social Proof. This is the social norms approach discussed in Chapter 2. “What would others think of your actions?”

* Liking. People are more likely to follow the lead of those they know and respect. “What would those you admire think of
your actions?”

* Authority. We feel an obligation to follow the leadership of those in positions of authority or who have earned out respect.
“What would your mom or dad or other adult who you respect think of your actions?”

* Scarcity or Possible Loss. Things are more attractive when their availability is limited, or when we stand to lose the
opportunity to acquire them on favorable terms or something bad might happen. “How could this damage your reputation
and friendships with other students?” “How might this get you into trouble?”

In the accountability approach described below, you will see how these mechanisms of influence have been integrated.

RESTORATIVE PRACTICES

Pressuring the principal to suspend a student who has been hurtful to your child will most likely have the effect of causing the
principal to seek to find ways to not find that this hurtful student’s actions met the statutory definition of “bullying.” Further,
suspending the hurtful student is highly unlikely to stop this student from being hurtful and could very well make things worse.

Restorative approaches can foster accountability and remedy of the harm to those who were injured by the hurtful acts of
another.172 The restorative approach focuses on ensuring the one who engaged in wrongdoing acknowledges that wrongdoing was
done, accepts personal responsibility, and is held accountable for taking steps to remedy the harm.

Restorative interventions view wrongdoing as harm done to people and communities. Restorative practices approaches ask these
questions:

* What is the harm to all parties involved and to the community?
* What needs to be done to repair the harm?
* Who is responsible for this repair?

* What needs to occur to prevent similar harm in the future?!73

Unfortunately, which schools have been encouraged to use more restorative approaches, insufficient guidance has been provided
to them about how to go about this effectively.!”* Principals often try to engage in a restorative practice that involves mediation, a
forced apology, and a forced acceptance of that apology by your child. This is generally insufficient and ineffective.

COLLABORATIVE PROBLEM SOLVING

In Collaborative Problem Solving, adults work together with kids to solve problems in mutually satisfactory and realistic ways.”5
This involves three basic steps:

* Step 1 - Identify and understand the student’s concerns about the problem to be solved and reassure this student that
imposition of staff solutions is not how the problem will be resolved.

* Step 2 - Identify and share the concerns of both the student who is being bullied or harassed and the school’s desire for a safe
and inclusive school environment where every student feels safe and welcome.

* Step 3 — Work with the student to problem solve together—to assess potential solutions and choose solutions that are both
realistic and satisfactory.

172 Ahmed, E. (2001). Shame management: Regulating bullying. In E. Ahmed, N. Harris, J. Braithwaite, and V. Braithwaite (Eds.),Shame Management Through
Reintegration (pp. 211-314). Cambridge, UK: Cambridge University Press. Nathanson, D. (1992). Shame and Pride: Affect, Sex, and the Birth of the Self. New York:
Norton. See also the International Institute for Restorative Practices at http://iirp.edu.

173 Zehr, H. The Little Book of Restorative Justice. Good Books: Intercourse PA.

174 International Institute for Restorative Practices. https://www.iirp.edu/.

175 http://www.thinkkids.org/.
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ACCOUNTABILITY APPROACH

This is an approach you can request that, in the author’s opinion, would likely have a better chance for success. Essentially, this is
to have any student who has been hurtful and any frequent supporters to enter into an Accountability Agreement. After engaging
in Collaborative Problem Solving, these students would enter into an Accountability Agreement. This Accountability Agreement
would contain the following a statement written by the student who was hurtful or supported someone who was hurtful that:

* Acknowledges wrongdoing and expresses an understanding of the harmful impact of this wrongdoing on your child.

* Outlines the strategies this student has developed, in collaboration with the principal, for remedying the harm to your child
and ensuring their commitment to avoid engaging in further harmful behavior directed at your child.

* Expresses agreement to any safe passages or any other safety requirements of your child.
* Addresses concerns of digital activities, if necessary.

* Outlines strategies for how this student will address any concerns regarding friends or others who may have been
encouraging hurtful behavior.

* Includes strategies that this student will engage in to fulfill community service to the school community.

These requirements could be put into an agreement signed by the student and his or her parents. As long as the student complied
with its provisions of avoiding any further hurtful acts, no disciplinary consequence would be recorded—essentially any
disciplinary consequence would be held in abeyance.

The concerns of a student who has greater challenges can also be addressed using an this kind of an approach, but this should be
in addition to other intervention supports this student requires.

A similar process could be used with any staff member who has been hurtful to your child or has repeatedly witnessed other
students being hurtful and has not responded effectively. Most frequently, this occurs because the staff member is overwhelmed
and does not have effective behavior management skills. There may also be environment issues at the school at a staff
management level.

Rather than pressuring for a disciplinary process for this staff member, you may achieve greater success if the request is for an
accountability process that seeks to determine why these problems are occurring and correct these concerns through greater
professional development and mentoring for the staff member. This should require correction of any underlying problems,and a
remedy of harm to your child in the manner of a sincere acknowledgement of remorse and an apology.

CORRECTING A HOSTILE ENVIRONMENT

If the bullying or harassment of your child, and potentially other students, is widely pervasive and persistence, then a hostile
environment obviously exists that requires a correction. These steps set forth a recommended process to be followed by schools
that holds a likelihood for success in remedying a hostile environment. This is also fully addressed in Engage Students to
Embrace Civility. For the sake of your child and all other students who are in similar situations in this school or other schools in
the district, engage in advocacy to ensure the school takes these steps. Briefly, the necessary steps require:

* Team Approach. Remedying a hostile environment will require involvement of a number of school staff, including the
principal, counselors, school psychologist, and others who can bring different expertise to the situation, as well as potentially
involving law enforcement and/or community organizations. Students and parent representatives should be included as part
of this team, with a mechanism established for them to gain insight from other students and parents and report back.

* Needs assessment. Effectively remedying an hostile environment requires a comprehensive assessment of the nature of the
environment. It is recommended that schools regularly conduct surveys to assess school climate, bullying, and harassment,
and student perspectives on the effectiveness of staff in responding. If a hostile environment is suspected, school officials
should also conduct focus groups with the students who are within any protected classes that are suspected of being harassed
in an ongoing manner, as well as those who are chronically absent.

* Action Plan. The school team should conduct an overall assessment of the school’s approach to reduce bullying and
harassment, develop action plans to remedy any identified concerns, and determine how the effectiveness of those plans will
be assessed. Further, specific activities that the school implements should be grounded in research insight.

* Professional Development. The overall effectiveness of school staff in detecting, intervening, and reporting hurtful incidents
should be assessed and action plans should be put into effect to remedy any identified concerns. These plans should include
directives to staff and professional development on strategies for staff to more effectively intervene.
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* Student Voice and Leadership. Schools will not be able to improve the school climate and influence socially motivate
students to refrain from being hurtful unless they engage student voice and ensure student leadership.

* Effectiveness of Interventions. Shifting to restorative interventions is essential. The school also should follow a consistent
practice of ongoing monitoring of interventions in hurtful situations and evaluating the effectiveness of such interventions.

-57 -



